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Liability of Bank for Payment on Forged 
Indorsements 


It is generally held that a bank is not liable for a payment 
on a forged indorsement, where the person committing the 
forgery and receiving the money was in fact the person to whom 
the drawer delivered the check, and whom he believed to be the 
payee named, and who was the individual intended to receive it. 

Most of the cases support the view that where the drawer 
delivers a check to an impostor as payee supposing that he is 
the person he had falsely represented himself to be, the impos- 
tor’s subsequent endorsement of the paper in the name by which 
the payee is described is to be regarded as a genuine endorse- 
ment between the drawer and the drawee who pays the paper 
on such endorsement. 

Consequently, where as in the instant case, impostor in- 
duced drawer by false representations over the telephone to 
make checks to fictitious person and drawer delivered checks 
to impostor’s messenger whom she believed to be the payee, it 
was held that the drawee bank was not liable to drawer for sums 
paid by bank on said checks. This is so even though the name 
of the fictitious payee was indorsed by impostor and not by 
messenger. The endorsements were not forgeries in the sense 
that drawee bank should answer to the drawer for not having 
detected and exposed the fraud. 

However, where impostor induced drawer by false represen- 
tations over the telephone to make checks to fictitious person 
and drawer delivered the checks to messenger whom she knew 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §588. 
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was not the payee, it was held that the impostor’s indorsement 
of the name of fictitious payee was a forgery. Here not only 
was the name of the payee fictitious, but there was no one rep- 
resenting himself as, or represented by another to be, the per- 
son of that name. The name had no embodiment and pre- 
sented no objectivitiy. Identification was not afforded by visi- 
ble presence; not even at the other end of the communication 
system was there a personality identifiable as such. Hence, 
bank was liable to drawer for sums paid by it on such checks. 

These conclusions were reached by the Court of Errors and 
Appeals of New Jersey, 55 Atl. Rep. (2d) 211 in the case 
of Russell v. Second National Bank of Paterson. The opinion 
written by the court is as follows: 


Miss Russell, a retired schoolteacher, suffered material losses as 
a result of a fraud practiced upon her by Fred Baron, alias Fred 
Bloom, and Ernest T. Brasch, alias Henry Williams. Baron and 
Brasch were indicted for the fraud, entered pleas of non vult, and are 
serving sentences thereunder in the State Prison. The appellant bank 
honored the checks which had been fraudulently obtained but which, 
drawn and signed by Miss Russell against her account in that bank, 
came to it in the course of business from a correspondent bank. Judg- 
ment, here under appeal, was entered against the bank for the total 
amount of the checks, $22,170.00, plus $4,887.86 interest calculated 
from the several dates when the checks were charged to Miss Russell’s 
account. 

The method by which the fraud was accomplished was that Baron, 
one of the swindlers, called Miss Russell by telephone, represented 
himself to be a man well known locally, asked for contributions toward 
some worthy cause, and induced Miss Russell, not only to make numer- 
ous gifts, but to draw the checks to a fictitious name and deliver them 
to a caller. 

In early June of 1942 Miss Russell was addressed on the telephone 
by a voice which said that the speaker was Herman Geller. A prom- 
inent resident of Paterson bore that name. He was not known to 
Miss Russell personally but was by reputation. The speaker said 
that he was interested in a project for the rehabilitation of disabled 
soldiers, that he would like Miss Russell to help, that he did not want 
his name to appear and that he would like the contributions to be 
made by check payable to his secretary, Henry Williams, who would 
call for the same. Shortly thereafter a man called at Miss Russell’s 
home, said that he was Henry Williams, asked for and received Miss 
Russell’s check which, dated June 15, 1942, in the amount of $500.00, 
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drawn on the defendant bank to the order of Henry Williams, was 
delivered to him by Miss Russell in person. The telephone voice was 
that of Fred Baron. The caller at the house was Ernest T. Brasch. 
There was no one answering to the name Henry Williams except 
Brasch, who assumed it for the purpose of the fraud. Brasch deliv- 
ered the check to Baron who endorsed it “Henry Williams.” The 
check was then further endorsed by Brasch in his own name and either 
cashed or deposited at a bank other than the defendant. That per- 
formance was repeated without material variation on seventeen other 
occasions until September 28, 1944, and in amounts varying from 
$100.00 to $500.00. The checks were all cleared through banking 
channels. As to the six remaining payments in the Williams series 
there was a variation in that after the endorsement of the Williams 
name by Baron the checks were cashed without further endorsement 
by Brasch. 

At about the same time Miss Russell received a telephone mes- 
sage from a man who said he was John Grimshaw. Mr. Grimshaw 
was a well known lawyer of Paterson. He had for a long time been 
acquainted with Miss Russell, although he had not been seen by her 
for several years. The impersonator stated that Miss Russell’s help 
was wanted for a boys’ camp but that he did not want any publicity 
for himself and would like Miss Russell to make payments by checks 
drawn to the order of his secretary, whose name was given as George 
Wilson. So started a line of thirty-four checks by Miss Russell to the 
order of George Wilson, the first dated June 29, 1942, in the amount 
of $650.00 and! the last drawn and delivered the latter part of August, 
1944, in the amount of $200.00. The person speaking as John Grim- 
shaw was Fred Baron. Baron, in giving the name George Wilson as 
the payee on the check, knew there was no person bearing that name 
and planned to sign, as he actually did sign, the name by way of en- 
dorsement. The modus operandi was that Miss Russell would receive 
a telephone request from a man (Baron) who said he was John Grim- 
shaw; she would then draw a check to the order of George Wilson, 
place it in an envelope addressed to John Grimshaw and deliver it at 
her door, either in person or by her housekeeper, to a messenger, a boy 
about fifteen years of age, who called and asked for “the letter for Mr. 
Grimshaw.” Baron then endorsed the name “George Wilson,” and, 
in most instances, Brasch endorsed beneath with his own genuine sig- 
nature and the check was cashed or deposited at a bank. 

A third phase of the fraud was a check for $350.00, properly in the 
George Wilson series, which, on September 11, 1943, Miss Russell in- 
advertently drew to the order of John Grimshaw instead of to the order 
of George Wilson. That check was endorsed by Fred Baron 
with the name, wrongfully purporting to be the signature, of John 
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Grimshaw, and also was endorsed by Brasch. In the usual course of 
bank clearances the check was forwarded to the defendant bank and 
charged against Miss Russell’s account. ‘The Grimshaw endorsement 
is conceded to be a forgery, and the appeal is abandoned as to it ex- 
cept for the interest addition. 

The disclosure came in October of 1944 when Miss Russell, having 
received simultaneous requests from both fraudulent sources, uninten- 
tionally placed the “Henry Williams” check in the envelope which was 
intended! for the “George Wilson” payment and was addressed to John 
Grimshaw. Shortly thereafter Miss Russell met Mr. Grimshaw and 
apologized for the supposed error, whereupon she learned the begin- 
ning of the truth. On October 23, 1944, she made demand upon the 
defendant bank for reimbursement, was refused and thereafter brought 
this suit. ° 

The suit for recovery is upon the ground that the bank had un- 
lawfully paid the checks out of plaintiff’s checking account. The case 
was tried by the court without a jury. Verdict went in favor of the 
plaintiff for the total amount of the claim. 

Miss Russell did not know that the name “Henry Williams” was 
fictitious. Tio her it designated the man whose real name was Ernest 
T. Brasch. She drew the checks in the belief that the named payee was 
the person who was physically in her presence and to whom she per- 
sonally delivered the checks. It was he who, by her purpose and ex- 
pectation, was to endorse the checks with the name “Henry Williams.” 

A leading case with pertinent reasoning is Montgomery Garage 
Co. v. Manufacturers’ Liability Insurance Company, 94 N.J.L. 152, 
109 A. 296, 297, 22 A.L.R. 1224, wherein Mr. Justice Trenchard, 
holding the opinion for this court said: 


“Where, as here, the drawer of a check delivers it, for a considera- 
tion which turns out to be fraudulent, to an impostor under the belief 
that he is the person whose name he has assumed’ and to whose order 
the check is made payable, a bona fide holder for a valuable considera- 
tion, paid to the impostor upon his endorsement of the payee’s name, 
is entitled to recover from the drawer; it appearing that the person 
to whom, the check was delivered was the very person whom the drawer 
intended should endorse it and receive the money, and that the drawer 
made no inquiry before issuing the check concerning the identity or 
credit of the named payee who was unknown to the drawer. United 
States v. National Bank, (C.C.) 45 F. 163; Meyer v. Indiana Bank, 
27 Ind. App. 354, 61 N.E. 596; Emporia Bank v. Shotwell, 35 Kan. 
860, 11 P. 141, 57 Am.Rep. 171; Robertson v. Coleman, 141 Mass. 
231, 4 N.E. 619, 55 Am.Rep. 471; First Nat. Bank v. American Ex- 
change Nat. Bank, 49 App. Div. 349, 63 N.Y.S. 58; Merch. Bank v. 
Metropolis Bank, 7 Daly (N.Y.) 137; Land Title & Trust Co. v. 
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N.W. Bank, 196 Pa. 230, 46 A. 420, 50 L.R.A. 75, '79 Am.St.Rep. 
717; Metzger v. Franklin Bank, 119 Ind. 359, 21 N.E. 973. 

“And see Meridian Bank v. First Bank, 7 Ind.App. 322, 33 N.E. 
247, 34 N.E. 608, 52 Am.St.Rep. 450; Elliott v. Smitherman (19 
N.C.) 338; Forbes v. Espy, 21 Ohio St. 474, in which, though the 
name adopted by the swindler appears to have been really fictitious, 
the loss is thrown on the drawer for the same reason. 

“In the present case the plaintiff has merely carried out the drawer’s 
intent. In other cases of fraudulent impersonation the drawer is 
sometimes said to have a double intent: First, to mike the check 
payable to the person before him; and, secondly, to make it payable to 
the person whom he believes the stranger to be. But the courts have 
almost unanimously held that the first is the controlling intent, ex- 
cept where the named payee was already known to the drawer, as in 
Cundy v. Lindsay, [1878], 3 A.C. 459, and Rossi v. Nat. Bank, 71 
Mo.App. 150, or was more particularly identified in some manner; 
e.g., by some designation, description, or title, as in the case of Mer- 
cantile Nat. Bank v. Silverman, 148 App.Div. 1, 1382 N.Y.S. 1017, 
none of which factors are present in the case at bar. A man’s name is 
the verbal designation by which he is known, but the man’s visible 
presence is a surer means of identification. In the case at bar, if the 
plaintiff, before cashing the check, had! sent for and asked the drawer 
whether or not the person presenting the check was the person to 
whom it was intended to be paid, the answer would have been in the 
affirmative. Of course the drawer was deceived as to the name of the 
man it was dealing with, but it dealt with, and intended to deal with, 
the visible man who stood before it, identified by sight and hearing. 
Thinking this man’s name was N. K. Turner, it drew a check to N. K. 
Turner’s order, intending thereby to designate the person standing 
before it. Clearly, therefore, the plaintiff has simply paid the money 
to the person to whom the drawer intended it should be paid. Now either 
the plaintiff or the defendant must suffer the lass. Both were inno- 
cent parties, and the loss justly falls upon the defendant whose mistake 
in issuing the check facilitated the fraud and primarily made such loss 
possible.” 

The rule is stated thus in Michie on Banks and Banking, Vol. 5, 
page 515: “Though there is authority to the contrary, it is generally 
held that a bank is not liable for a payment on a forged! indorsement, 
where the person committing the forgery and receiving the money was 
in fact the person to whom the drawer delivered the check, and whom he 
believed to be the payee named, and who was the individual intended 
to receive it.” . 

Most of the cases support the view—sometimes called the “impostor 
rule”—that where the drawer delivers a check to an impostor as payee 
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supposing that he is the person he had falsely represented himself 
to be, the impostor’s subsequent endorsement of the paper in the 
name by which the payee is described is to be regarded as a genuine 
endorsement between the drawer and the drawee who pays the 
paper on such endorsement. Hartford Accident & Indemnity Co. v. 
Middletown National Bank, 126 Conn. 179, 10 A.2d 604; Meridian 
Nat. Bank v. First National Bank, supra, 7 Ind. App. 322, 33 N.E. 247, 
34 N.E. 608, 52 Am.St.Rep. 450; Meyer v. Indiana National Bank, 
supra; Halsey v. Bank of New York & Trust Company, 270 N.Y. 134, 
200 N.E. 671; 3 R.C.L. p. 1002, Tit. Bills and Notes, sec. 211; 7 
Am.Jur. p. 435, Tit. Banks, sec. 599; Schweitzer v. Bank of America 
&c., 42 Cal.App.2d 536, 109 P.2d 441. To like effect Forbes & King v. 
Espy, Heidelbach & Co., supra. The federal rule appears to be like- 
wise. United States v. First National Bank, 10 Cir., 131 F.2d 985; 
Continental-American Bank & Trust Co. v. United States, 5 Cir., 161 
F.2d 935. See also the annotation and cited cases in 22 A.L.R. p. 
1228, 52 A.L.R. p. 13826 and 112 A.L.R. p. 1435 both as to this 
question and the questions concerning the “Wilson” checks. 

“The name of a person is the verbal designation by which he is 
known, but the visible presence of the person affords surer means of 
identifying him than his name.” Robertson v. Coleman, et al,, supra, 
141 Mass. 231, 4 N.E. 619, 620, 55 Am.Rep. 471. 

If the endorsement “Henry Williams” had been written by Brasch, 
whose alias it was, this branch of the case would clearly be within the 
application of the foregoing rule. The trial judge held that the en- 
dorsements of the payee’s name by Baron were forgeries. Under the 
law as we find it the facts do not sustain that holding. The proof was 
that all of those checks were delivered by the drawer to Brasch under 
the belief that he was Henry Williams, that Brasch passed them to 
Baron, that Baron endorsed them with the name “Henry Williams,” 
that this was done with Brasch’s knowledge and that the purpose in 
having Baron, rather than Brasch, write the necessary endorsement 
was to avoid any similarity in handwriting between the payee’s name 
and the genuine signature of Brasch which, on seventeen of the twenty- 
four checks, was immediately infraposed for the purpose of banking, 
that Brasch was actually present during the making by Baron of most 
of those writings and that Brasch’s own endorsements were his proper 
signatures. The inevitable conclusion is that Brasch, whose endorse- 
ment of the assumed name would as between the parties hereto have 
been good, authorized the signing by Baron. The proofs support no 
other finding. ‘Therefore, in our opinion, the endorsements of the 
name “Henry Williams” were not forgeries in the sense that the 
defendant bank should answer to the drawer for not having detected 
and exposed the fraud. The bank is not liable to the drawer on that 


group of checks. 
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The “Wilson” checks present a different case. Here not only was 
the name of the payee fictitious, but there was no one representing 
himself as, or represented by another to be, the person of that name. 
The name had no embodiment and presented no objectivity. Identifi- 
cation was not afforded by visible presence; not even at the other end 
of the communication system was there a personality identifiable as 
such. Baron had, over the telephone, asked Miss Russell to draw the 
checks in that way, but he did not represent himself to be that person. 
He never held) himself out as payee. His uncontradicted testimony 
was: “I didn’t assume that name. I told her to make the checks out to 
that name, but I didn’t assume that name.” Cf. Commonwealth v. Globe 
Indemnity Co., 323 Pa. 261, 185 A. 796. The person who called 
for and received the checks was not held out to be the person so 
designated. The name brought no image to the mind of Miss Russell, 
and she would have been unable, if called upon, to describe the appear- 
ance of the payee. The checks left Miss Russell’s custody in an en- 
velope addlressed to, and intended to go to, John Grimshaw, not to 
Mr. Grimshaw’s secretary or to anyone other than the addressee. 
No one but Mr. Grimshaw or another acting with his authority had a 
right to receive the envelope or to remove its contents. There was not 
a valid delivery. Each check was abstracted from its envelope by one 
wholly unauthorized to do so and, with fraudulent intent, was en- 
dorsed “George Wilson” by a person who knew of that unauthorized 
removal, who did not carry or respond to the name of either John 
Grimshaw or of George Wilson and who was not authorized by any one 
so known or by anyone objectively intended by the drawer to be the 
payee. The endorsement thereon by Baron was a forgery. 


We find no occasion to apply the principle that between an inno- 
cent drawer and an innocent drawee the loss should be borne by the 
drawer whose act made the loss possible beyond the force given to it 
supra in the disposition of the Henry Williams checks. It is argued 
by appellant that the respondent is estopped by her negligence from 
claiming reimbursement. The essential elements of estoppel, Central 
Railroad Co. v. MacCartney, 68 N.J.L. 165, 175, 52.A. 575; Smith v. 
National Commercial Title & Mortgage Guaranty Co., 120 N.J.L. 
75, 83, 198 A. 407, are not present. The character of examination 
which plaintiff, as a depositor, was called upon to make of the re- 
turned bank vouchers and the recurring monthly bank statements 
(Harter v. Mechanics’ National Bank, infra) would not reasonably 
disclose the forgeries upon which the recovery herein is sustained. 


Generally, a bank is liable to the drawer of a check for paying it on 
a forged endorsement, in the abserice of estoppel, contributory negli- 
gence, or ratification, or unless the money has reached the intended 


person. Harter v. Mechanics’ National Bank, 638 N.J.L. 578, 44 
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A. 715, 76 Am.St.Rep.224. See also R.S. 7:2-23, N.J.S.A. The 
trial court found that respondent was not negligent as to the circum- 
stances surrounding the Grimshaw checks. We affirm that finding. 
When the trial judge, sitting without a jury, found as a fact that the 
instrument was forged, and that finding was supported by substantial 
evidence, it is conclusive on appeal. Seidman v. North Camden Trust 
Co., 122 N.J.L. 580, '7 A.2d 406. 

To the extent of each check wrongfully paid, the bank breached 
its contract and deprived the depositor of the use of funds which should 
have been at her call. The interest calculation was properly made 
from the date of each wrongful charge against the account. See 
Board of Education v. National Union Bank, 121 N.J.L. 177, 1 
A.2d 383. 


Finally, appellant contends that the trial court erred in permitting 
William P. Seddon, an attorney at law, who, when this litigation arose, 
was and had been for many years the legal advisor of and attorney 
for the bank, to answer, over the bank’s objection, this question put 
by the plaintiff: “What did you do regarding your own bank, the 
Second National, as to how they should act?” The objection was 
that the question went to a communication privileged as to the bank. 
The witness did not claim privilege and answered that he advised the 
bank to refund the money to Miss Russell and to have recourse against 
the Federal Reserve Bank for the amount of the checks which bore 
the guarantee of that institution. The protection of the privileged 
communication is not for the lawyer but for the client. Sayre v. 
Sayre’s Administrator, 14 N.J.L. 487, 493. The general rule was 
stated by this court in State v. Loponio, 85 N.J.L. 357, 360, 88 
A. 1045, 1047, 49 L.R.A.,N.S., 1017, as follows: “Where, therefore 
. . . legal advice of any kind is sought from a duly accredited profes- 
sional legal advisor in his capacity as such, the communications rele- 
vant to that purpose, made in confidence by the client, are at his 
instance permanently protected from disclosure by himself, or by the 
legal advisor, or by the agent of either confidentially used to transmit 
the communications, except the client waives the protection.” 

Following that statement of the rule it was held by the Supreme 
Court in State v. Snook, 93 N.J.L. 29, 107 A. 62, that the privilege is 
personal to the client. The Court of Errors and Appeals decision on 
the appeal of the last cited case, reached by an equally divided court, 
established nothing new in law. By the weight of authority the 
attorney’s communications to the client are also within the privilege. 
Wigmore on Evidence, 3d Edition, Vol. 8, p. 625, para. 2320. See 
70 C.J. p. 480, Tit. Witnesses, sec. 573. Although it was subse- 
quently noted on the record that the original papers in this suit were 
filed by Mr. Seddon as attorney for Miss Russell, the case does not, 
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we think, come within the principle stated in Gulick v. Gulick, 39 
N.J.Eq. 516, where the attorney was acting simultaneously for both 
parties and therefore could not be regarded as the depositary of con- 
fidential communications from the one side or the other. Cf. 28 R.C.L. 
p. 566, Tit. Witnesses, sec. 156. It does not appear that Mr. Seddon 
was simultaneously acting for both parties or that either party knew 
that he was acting for the other. 


The communication was privileged. The question should have been 
overruled upon the stated objection. However, we find that the ap- 
pellant did not suffer from the ruling. The testimony was heard 
only by the court, not by a jury. The judge stated in detail the 
reasons for his finding. It is obvious that the disputed testimony had 
no weight in his decision and it has none in ours. The admission 
was a technical error, but it was not harmful. 

The parties stipulated that there are no disputed facts. The postea 
upon which the judgment was entered states “There was no factual 
dispute.” The briefs before us are consistent therewith. Apparently 
it is the purpose of the parties that the case shall be decided upon 
the determination of the correct legal principles and the application of 
those principles to the conceded facts. All amounts in issue are 
liquidated and are capable of certain calculation once the law applicable 
thereto is determined. There is, therefore, no occasion for retrial. 
The sum total of the “Henry Williams” checks and the interest thereon 
as embraced within the judgment of $27,057.86 will be deducted from 
the last named amount and the resultant figure will be entered as the 
judgment for plaintiff, to carry interest in accordance with the pro- 
vision of the judgment below from December 10, 1946. The costs 
in the trial court, which are allowed in the judgment as printed in 
the state of case, to be added. 





Limitation Upon Ostensible Authority On Part of 
One of Partners to Negotiate Check 


Mere knowledge of facts sufficient to put a prudent man 
on inquiry, without actual knowledge, or mere suspicion of an 
infirmity or defect of title, does not preclude the transferee 
from occupying the position of a holder in due course, unless 
the circumstances or suspicions are so cogent and obvious that 
to remain passive would amount to bad faith. This rule is 


_ NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1242. 





10 THE BANKING LAW JOURNAL 


subject to the qualification that, where the circumstances are 
such as to justify the conclusion that the failure to make in- 
quiry arose from a suspicion that inquiry would disclose a 
vice or defect in the instrument or transaction, such indorsee 
is charged with knowledge. Christian v. California Bank 
et al., Supreme Court of California, 182 Pac. Rep. (2d) 544. 

Plaintiff and defendant (Rotsios) in the month of June, 
1945, orally agreed to enter into a copartnership under the 
name of S & R Produce Company, and instructed an attorney 
to draft articles of copartnership. It was orally agreed, among 
other things, that moneys of the copartnership would be with- 
drawn from the bank only upon the signatures of both part- 
ners. The articles of copartnership provided that neither 
partner should without the consent of the other sign or en- 
dorse negotiable paper and that no check shall be drawn or 
voucher issued unless signed by both partners to this agree- 
ment. 

On June 4, 1945, plaintiff purchased from the defendant 
Security-First National Bank of Los Angeles a $8,500 
cashier’s check payable to his own order. He indorsed the 
check and also stamped upon it, immediately below his signa- 
ture, the following further indorsement: “Pay to the order 
of 303 Bank of America 303 Trust & National Savings Asso- 
ciation S & R Produce Co.” 

Plaintiff delivered this check to Rotsios with instructions 
to deposit it in the Bank of America to the account of the prod- 
uce company. Rotsios had no right to indorse the checks of 
the produce company without the joint signature of his co- 
partner and had no right to deposit them to his personal ac- 
count. However, contrary to instructions, he took the $8,500 
check to a branch of tthe defendant California Bank, where he 
had a personal account. There, Rotsios presented said cash- 
ier’s check to said bank, at which time said bank, by and through 
its agents and servants, and the said Rotsios, blocked out the 
stamped restrictive endorsement which tthe plaintiff had caused 
to be placed on the back of said check, and the said defendant, 
Rotsios, then entered his own name on the back of said cash- 


ier’s check and the said defendant, California Bank, accepted 
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said altered check and credited the same to the personal bank 


- account of the defendant, Rotsios. This was done without the 


knowledge or consent of plaintiff. 

After acceptance of the $3,500 check by the defendant 
California Bank on June 5th, the bank charged against it cer- 
tain personal checks drawn by Rotsios. Some of these personal 
checks had already been paid by the bank and were being 
held by it pending the deposit of moneys by Rotsios. None of 
those checks represented debts or obligations of the copart- 
nership. 

Thereafter, in the usual course of business, the defendant 
Security-First National Bank paid the amount of the $3,500 
check to the defendant California Bank through the Los An- 
geles clearing house. Plaintiff made demand upon all of the 
defendants for repayment to him of the $3,500, and thereafter 
instituted the present suit to recover that sum. 

It was held that the facts as alleged here justify the con- 
clusion that the failure of the defendant California Bank to 
make inquiry arose from a suspicion that inquiry would dis- 
close a vice or defect in the instrument. As against this de- 
fendant bank a cause of action was stated. The allegations, 
however, did not state a cause of action against issuing bank 
for wrongfully paying check, in absence of allegation that 
issuing bank had knowledge or notice of any limitations upon 
ostensible authority on part of plaintiff’s copartner to nego- 
tiate the check. 

The opinion of the court is as follows: 


The first indorsement on the check was an indorsement in blank 
by the plaintiff. Without the second indorsement the check was clearly 
negotiable by delivery (sections 3111, 3115, Civil Code). The mere 
fact that the subsequent indorsement of the produce company had 
been stricken did) not of itself imply an infirmity or defect of title 
in a subsequent holder. It may be assumed that ostensibly one partner 
had as much right to strike the partnership indorsement as the other 
partner had to make it. Each is the agent of the partnership for 
the handling of partnership business (section 2403, Civil Code) 
and there was nothing on the check to discredit its apparent regu- 
larity in that connection. It does not appear from the allegations of 
the amended complaint that the defendant Security-First National 
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Bank had knowledge or notice of any limitations upon the ostensible 
authority on the part of one of the partners to negotiate the check. 
Therefore, so far as that bank is concerned, it appears that its de- 
murrer to the amended complaint was properly sustained. 

A different situation is disclosed with respect to the position of 
the defendant California Bank. That bank knew that Rotsios had 
overdrawn his personal account with it, and that it would be advan- 
tageous to have him make a deposit of the $3,500 or sufficient thereof 
to cover his checks. With such knowledge the bank and Rotsios 
blocked out the indorsement of the produce company. At the time the 
bank took this action it was neither a holder nor an indorser of the 
check. Rotsios was the holder. After he and the. bank blocked out 
the produce company indorsement, he indorsed his own name. Then 
the bank, for the first time, accepted the check as aforesaid) and be- 
came a holder. But the information which it must have necessarily 
acquired from Rotsios at the time the indorsement of the produce 
company was stricken, may have constituted knowledge of facts suf- 
ficient to put it on inquiry and raise an issue as to its good faith in 
accepting the instrument. It seems unlikely that it could have failed 
to suspect that Rotsios was without authority to divert partnership 
funds to his personal use. Any inquiry at all would have revealed 
that Rotsios held the check merely as plaintiff’s agent, with limited 
authority to deposit to the partnership account; also that Rotsios, 
as a copartner, had no authority to indorse or strike indorsements on 
behalf of the copartnership. 

The bank argues that since the check was indorsed by the payee 
in blank and delivered to Rotsios and since Rotsois was a partner in 
the produce company, it was justified in assuming that Rotsios placed 
the indorsement of the copartnership on the check, intending to de- 
posit it in the copartnership account, and thereafter changed his 
mind and deposited it in his personal account, as he had the apparent 
right to do. This might be so if the allegations of the amended com- 
plaint were merely to the effect that Rotsios presented the check to 
the California Bank, after striking the copartnership indiorsement. 
But the allegations show that the bank and Rotsios struck the in- 
dorsement and that Rotsios thereafter indorsed and presented the 
check. The form of the stricken indorsement showed a direction for 
deposit of the check to the partnership account, and not for its nego- 
tiation for the personal use of one of the partners. See Nordin v. 
Eagle Rock State Bank, 139 Cal.App. 584, 594, 34 P.2d 490. Plain- 
tiff’s allegations are to the effect that despite the form of the indorse- 
ment, the bank took part in striking it without investigation as to the 
propriety of the conduct of Rotsios, and thereafter became a holder 
of the instrument. The allegations sufficiently raise an issue whether 
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the bank acted in good faith, that is, whether at the time of accept- 
ance of the check it had knowledge of facts which should have put 
it on inquiry. 

Section 3137 of the Civil Code provides that “To constitute notice 
of an infirmity in the instrument or defect in the title of the person 
negotiating the same, the person to whom it is negotiated must have 
had actual knowledge of the infirmity or defect, or knowledge of such 
facts that his action in taking the instrument amounted to bad faith.” 

Under this section it is the well settled rule that “ ‘mere knowledge of 
facts sufficient to put a prudent man on inquiry, without actual knowl- 
edge, or mere suspicion of an infirmity or defect of title, does not 
preclude the transferee from occupying the position of a holder in due 
course, unless the circumstances or suspicions are so cogent and obvious 
that to remain passive would amount to bad faith.’ ... [T]his rule 
is subject to the qualification that, ‘where the circumstances are such 
as to justify the conclusion that the failure to make inquiry arose 
from a suspicion that inquiry would disclose a vice or defect in the 
instrument or transaction, such indorsee is charged with knowledge.’ ” 
Popp v. Exchange Bank, 189 Cal. 296, 303, 208 P. 113, 116; Jordan 
v. Grover, 99 Cal. 194, 33 P. 889; Robb v. Cardoza, 110 Cal.App. 
116, 293 P. 851; Silberschmidt, v. Moran, 79 Cal.App. 533, 539, 250 
P. 205; 10 C.J.S. Bills and Notes, § 324, pp. 818-820; Walker v. 
Commercial Credit Co., Tex.Civ.App. 107 S.W.2d 688. 

The facts here alleged would if established justify the conclusion 
that the failure of the defendant California Bank to make inquiry 
arose from a suspicion that inquiry would disclose a vice or defect 
in the instrument. As against this defendant the amended complaint 
states a cause of action. 

As against the defendant California Bank the judgment of dis- 
missal is reversed. As against the defendant Security-First National 
Bank of Los Angeles the judgment is affirmed. 





Acquisition of Realty by National Bank As Authorized 
Under Statute 


The purpose of the provisions of Title 12 U.S.C.A. § 29 
authorizing a national bank to purchase, hold, and convey 
realty for specified purposes only is to prevent speculation in 
real estate by banks. To permit a bank to deal indiscrimi- 
nately in real estate as investments, tying up the capital of the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §908. 








14 THE BANKING LAW JOURNAL 


bank, might prevent the meeting by the bank of its primary 
duty to its depositors. Yet transactions which are reasona- 
bly necessary to carry on business legitimately under the pro- 
visions of the statute are within the power of the bank. Ex- 
change Bank of Commerce v. Meadors, Supreme Court of 
Oklahoma, 184 Pac. Rep. (2d) 458. 

The acquisition by national bank of portions of two lots 
upon which the bank stands, previously owned by the bank, 
and the building of an extension of the bank building thereon 
is within the provisions of the national banking act, 12 
U.S.C.A. § 29, and to enable the bank to preserve the charac- 
ter of building, occupancy, and business in its immediate 
neighborhood and receive benefit therefrom and prevent possi- 
ble injury. In this case it cannot be questioned that the bank 
can improve the property in the same manner that other pru- 
dent owners could do, so as to render it most productive. Where 
a bank has ‘the power to purchase real estate, the general power 
to purchase real estate necessarily includes the power to pur- 
chase encumbered real estate, and the power to purchase encum- 
bered real estate necessarily includes the power ‘to assume 
the encumbrance. 

The opinion of the court is as follows: 


This is an action by Frank Meadors, Jr., and Ray Meadors, d/b/a 
Meadors & Meadors, against The Exchange Bank of Commerce, a 
corporation, and other defendants who do not appeal and whose in- 
terests are not involved, to recover the unpaid balance of a promissory 
note in the principal sum of $6,000. This note was secured by a mort- 
gage covering real property described at the East 40 feet of lots 7 
& 8 in Block 40 of the Town of Wetumka, Oklahoma. From the judg- 
ment of the trial court in the sum of $7,712.01 with interest at the 
nate of 10 per cent from August 3, 1944, and an attorney’s fee of 
$771.20 against defendants and the decree of foreclosure of the mort- 
gage the two named defendants appeal. 

On March 9, 1925, The National Bank of Commerce was the 
owner of all of lots 7 & 8 in Block 40 of the town of Wetumka. A 
two story building, built some years previously and occupied in part 
by the bank, covered the West 100 feet of the said two lots. On that 
day, pursuant to the authorization of the Board of Directors, The 
National Bank of Commerce conveyed to S. M. Puryear, the president 
of the bank, the East 40 feet of said lots reciting in the deed the con- 
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sideration of “One and O. V. C. Dollars.” On March 10, 1925, S. M. 
Puryear and Lois Puryear, his wife, executed the note sued on herein 
to plaintiffs and secured! this note by a mortgage covering the East 
40 feet of said lots. This mortgage was filed for record on March 
19, 1925. 

On March 10, 1925, S. M. Puryear and his wife reconveyed the 
East 40 feet of said lots to the National Bank of Commerce. This 
deed was recorded March 13, 1925, prior to the recording of the 
mortgage, but contains in the habendum clause the following provi- 
sion: 

“To Have and to Hold, said described premises unto the said 
parties of the second! part their heirs and assigns forever, free, clear 
and discharged of and from all former grants, charges, taxes, judg- 
ments, mortgages and other liens and incumbrances of whatsoever 
nature Accept a mortgage of $6,000.00 payable to Meadors and Mea- 
dors, Wetumka, Okla., that the Nat’] Bank of Commerce assumes 
and agrees to pay.” 

After the transactions of March 10, 1925, an extension of the 
bank building or annex was built on the vacant East 40 feet of lots 
7 and 8 of Block 40, covered by the mortgage herein. The lower 
floor of this extension formed a separate store room and the hall of the 
second floor of the original building was extended through the second 
floor of the annex. 


On February 1, 1932, The National Bank of Commerce was suc- 
ceeded by The Exchange Bank of Commerce and all of the assets of 
the former were transferred to the latter. On that same date, The 
National Bank of Commerce conveyed to The Exchange Bank of Com- 
merce by warranty deed, without exception, lots 7 and 8 of Block 40 
of the Town of Wetumka together with other real property. 


On October 14, 1932, The Exchange Bank of Commerce entered 
into an agreement with The Bank of Commerce whereby the latter 
bank agreed to assume all the legal liabilities as shown by the books 
of the Exchange Bank of Commerce at the close of business on that 
day and to receive therefor the note of the Exchange Bank of Com- 
merce in the amount of liabilities on that day as shown by the books of 
the bank and secured with all the assets of the Exchange Bank of 
Commerce. The note sued on herein does not appear as a liability on 
the books of the Exchange Bank of Commerce on that day. 

The trial court found that the plaintiffs are the owners and hold- 
ers of the mortgage sued on and that it was a valid and subsisting 
obligation and that the sum of $8,796.50, with interest from August 
3, 1944, was due thereon, and that the plaintiffs were entitled to fore- 
closure of their mortgage lien to enforce collection of the said indebted- 
ness. The court found against the defendants and for the plaintiffs 
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on defendants’ off-set for rentals except the claims for rentals subse- 
quent to November 23, 1938, to September 4, 1941, at the rate of $30 
per month, amounting, including interest, to the sum of $1,084.49, 
which off-set against the amount of $8,796.50 due plaintiffs, as above 
set forth, leaves a net balance due plaintiffs of $7,712.01. The court 
found against the defendants and for the plaintiffs on defendants’ 
off-set claims on the Bunte note. Judgment was entered against the 
defendants, S. M. Puryear, Lois Puryear, The Exchange Bank of 
Commerce and The Bank of Commerce, and each of them, in the sum 
of $7,712.01, together with interest from August 3, 1944, and at- 
torney fees in the sum of $771.20 and costs. Judgment against all 
the defendants foreclosing the mortgage lien was entered. 

1. Defendants urge that the judgment must be reversed for the 
reason that the findings of fact and conclusions of law entered by the 
trial court are wholly incomplete and insufficient in form, and do not 
constitute findings of fact and conclusions of law within the contem- 
plation of 12 0.S.1941 § 611. Defendant’s excepted generally to the 
findings of fact and conclusions of law and presented their objection 
that the findings of fact and conclusions of law are incomplete and 
insufficient in form in contemplation of the statute in their separate 
motions for new trial. Timely request for separate findings of fact 
and conclusions of law was made by defendants. 

It is true that the findings of fact and conclusions of law in this 
cause are not as complete and specific as might be desired. Both 
parties here are in agreement that the evidence which might be pre- 
sented at a new trial would not be materially different from that in 
the present record, and there is no real conflict in the evidence. There- 
fore, we think that the proper rule to be applied here, where it is clear 
that the trial court did not refuse to make separate findings of fact 
and conclusions of law, does not require reversal for a new trial. 
Where the trial court attempts to make separate findings of fact and 
conclusions of law upon the request of a party, but fails to make find- 
ings on any material issues, or makes finding in too gen- 
eral terms, it is mot enough to merely except generally 
and urge as a ground for a new trial the insufficiency and in- 
completeness of such findings and conclusions. The party dissatisfied 
must point to omission to find or the defective finding and request those 
findings of fact and conclusions of law necessary to protect against 
error. Unless these requests are timely made the party connot com- 
plain of substantial error. Stone v. Spencer, '79 Okl. 85, 191 P. 197; 
Harn v. Interstate Building & Loan Co., 77 Okl. 265, 188 P. 343. 

2. Defendants’ propositions two, five, six and seven will be con- 
sidered together. Defendants contend in these propositions that the 
original transaction is wholly void under the provisions of the Na- 
tional Bank Act (five); that the clause in the deed from Puryear to 
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the National Bank for the assumption and payment of the mortgage 
debt is void and unenforceable (six) ; that the defense of ultra vires is 
available to the appellants (seven); and that the trial court erred 
in rendering personal judgment against the appellants for the debt 
sued on (two). 

a. Sections 29 and 375, Title 12 U.S.C.A., so far as pertinent, 
are as follows: 

Section 29: 

“A national banking association may purchase, hold, and con- 
vey real estate for the following purposes, and for no others: 

“First. Such as shall be necessary for its accommodation in the 
transaction of its business. .. .” 

Section 375: 

“Any member bank may sell securities or other property to any 
of its directors, or to a firm of which any of its directors is a mem- 
ber, in the regular course of business on terms not more favorable to 
such director or firm than those offered to others, or when such sale 
is authorized by a majority of the board of directors of a member 
bank to be evidenced by their affirmative vote or written assent: Pro- 
vided, however, That nothing in this section contained shall be con- 
strued as authorizing member banks to purchase or sell securities or 
other property which such banks are not otherwise authorized by law 
to purchase or sell.” 

There is no evidence in the record that established either that the 
sale to Puryear was on more favorable terms than those offered to 
others or that plaintiffs were with full knowledge of any arrange- 
ment, if such existed at that time, between Puryear and the National 
Bank. Therefore, plaintiff will not be prejudiced by the transaction 
which took place after making the loan and accepting the mortgage 
of the record title holder. 


The purpose of the provisions of Title 12 U.S.C.A. § 29 is to 
prevent speculation in real estate by banks. To permit a bank to 
deal indiscriminately in real estate as investments, tying up the capital 
of the bank, might prevent the meeting by the bank of its primary 
duty to its depositors. Yet transactions which are reasonably neces- 
sary to carry on business legitimately under the provisions of the 
statute are within the power of the bank. In First Presbyterian 
Church v. National State Bank, 57 N.J.L. 27, 29 A. 320, aff’d, 58 
N.J.L. 406, 36 A. 1129, it was held that a national bank, under the 
first provision of section 29, above, may make a contract to prevent 
the erection of buildings on adjacent land so as to secure light and air 
for its banking house. It must be recognized that reasonable use 
of the actual banking premises may under proper circumstances re- 
quire the bank to deal in adjacent properties so as to derive a benefit 
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or prevent an injury. The test, it seems, is to examine each trans- 
action to determine whether it is an attempt to speculate in real estate 
or is reasonably necessary in the use and enjoyment of the business 
premises of the bank. We think the situation here is within the pro- 
vision of the banking act; that the acquisition of the East 40 feet of 
the two lots upon which the bank stands, previously owned by the 
bank, and the building of an extension of the bank building thereon 
enable the bank to preserve the character of building, occupancy, and 
business in its immediate neighborhood and receive benefit therefrom 
and prevent possible injury if this might not be done. 

On the other hand, insofar as the National Bank is concerned, we 
can consider the loan to Puryear actually the loan to the bank. It 
appears that the conveyance to Puryear is the first step of a series 
contemplated by the National Bank to finance its annex. In this case 
it cannot be questioned that the bank can improve the property in the 
same manner that other prudent owners could do, so as to render 
it most productive. Brown v. Schleier, 8 Cir., 118 F. 981, 55 C.C.A. 
475, aff'd 194 U.S. 18, 24 S.Ct. 558, 48 L.Ed. 857; Wingert v. First 
National Bank of Hagerstown, Md., 223 U.S. 670, 32 S.Ct. 391, 56 
L.Ed. 605. 

b. We cannot agree with defendants’ contention that the acquisi- 
tion of the encumbered real estate constitutes a guarantee of the prin- 
cipal and interest of the loan of another contrary to the provisions 
of 12 U.S.C.A. § 92. Whether, under these circumstances, the bank 
can reacquire encumbered real estate and assume the encumbrance 
must be answered affirmatively, for the general power to purchase real 
estate necessarily includes the power to purchase encumbered real es- 
tate, and the power to purchase encumbered ral estate necessarily in- 
cludes the power to assume the encumbrance. Woods Investment Co., 
v. Palmer, 8 Colo.App. 182, 45 P. 237. 

Our situation here is unlike those cases cited by defendant of which 
Joyce v. First National Bank of Snyder, Texas, Tex.Civ.App., 99 
S.W.2d 1092, is typical, for in those cases the acquisition of the land 
was clearly outside the provisions of Section 29 of the Banking Act. 
If it is within the power of the National Bank to acquire real estate 
under the Banking Act, the weight of authority is in favor of the 
view that it may, as a part of the transaction, assume and agree to 
pay a mortgage thereon. 91 A.L.R. 182. 

ce. Since we hold that the transaction of the National Bank was 
not ultra vires, we need not consider whether the defense of ultra vires 
is available to appellants as raised in defendants’ seventh proposition. 

d. Defendants urge under their second proposition that neither 
the Exchange Bank or the Bank of Commerce which succeeded it 
specifically assumed the debt and that the grantee of mortgaged lands 
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conveyed subject to the mortgage does not incur a personal liability 
for the payment of the mortgage debt. They cite Van Eman v. 
Mosing, 36 Okl. 555, 129 P. 2, L.R.A.1917C, 590; Continental Life 
Ins. Co. v. Phillips, 170 Okl. 34, 38 P.2d 564. It is clear that the 
conveyance from The National Bank to The Exchange Bank does 
not contain a provision whereby the grantee assumed the mortgage 
debt, neither is there any other contract insthe record whereby this was 
done, but it is equally as clear that the Exchange Bank which took 
over the business of the National Bank was but the continuation of that 
bank under a state charter. That the National Bank ceased! to exist 
in 1931 is admitted by defendants in their brief. Personal judgment 
against The Exchange Bank is proper under the authority of Riegel v. 
Planters’ State Bank, 100 Okl. 42, 227 P. 105. 

The personal liability of The Bank of Commerce is another mat- 
ter. Plaintiffs were given leave to amend their petition to conform 
to proof after the introduction of the contract between the Exchange 
Bank and The Bank of Commerce so as to charge, under that con- 
tract, The Bank of Commerce with personal liability for all debts 
of the Exchange Bank. The contract between the banks is not a 
contract of sale of the assets. It is nather a contract whereby the 
Bank of Commerce agreed to assume all the liabilities of the Exchange 
Bank as shown by the books as of the close of business on October 
14, 1932, and take the note of the Exchange Bank in the amount of 
these liabilities. This note was secured by all the assets of the Ex- 
change Bank, which were to be liquidated and the proceeds applied 
on the note. Even if this contract should be construed to be a contract 
of sale of all the assets of the bank and the agreement therefore to 
pay specific liabilities of the Exchange Bank by the Bank of Com- 
merce, not including the note herein sued on, the purchasing bank would 
not become liable on the note, no fraud being alleged in the transaction 
between the banks. First State Bank v. Lock, 113 Okl. 30, 237 P. 606. 

Nor do we think that the facts disclose either a consolidation, 
succession or merger of these two banks. Plaintiffs alleged and proved 
the corporate existence of the Exchange Bank. In the case of either 
a consolidation, succession or merger of corporations the disappearing 
corporations or corporations must cease to exist. First State Bank v. 
Lock, supra; Collinsville National Bank v. Esau, 74 Okl. 45, 176 
P. 514. The record in the instant case shows the Exchange Bank 
merely quit carrying on a banking business, but the record does not 
show that its charter was surrendered or cancelled. On the contrary 
the record shows that it continues to do some business through its 
liquidating committee, and the plaintiffs at all times recognized its 
corporate existence even as to bringing this suit against that corpora- 
tion. Record title to the property here in question, at the time of 
the bringing of this suit, stood in the name of the Exchange Bank of 
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Commerce. Rendering personal judgment against the Bank of Com- 
merce was error. 

3. In their third proposition defendants urge that the trial court 
erred in refusing to allow an offset for rents for the period prior to 
November 23, 1938. It is contended that the purported agreement 
is void under the Statute of Frauds; that there was no valid considera- 
tion for the purported agreement; that the purported agreement 
was void for lack of mutuality; and that the offset of the rents is not 
barred by limitations. 

Defendants pleaded as a matter of setoff the reasonable value of the 
rental for the use of office rooms by plaintiffs since 1929 until November 
23, 1938. ‘The trial court allowed recovery in this connection from 
this latter date, the date of the filing of defendants’ answer, to Sep- 
tember 4, 1941, the date of the vacating of the office rooms by plain- 
tiffs, and denied the setoff for that period before the demand for rent 
was made upon plaintiff by defendants’ answer. The evidence is un- 
controverted that plaintiffs moved into the bank building pursuant to 
the request of the president of the National Bank and under the agree- 
ment that no rent should be paid. The evidence is uncontroverted 
that no rent was ever paid and no request was ever made upon plain- 
tiffs to pay rent. The officials of the Exchange Bank and the Bank 
of Commerce admitted they knew no rent was being paid and that the 
rental books of both banks reflected that no rental was being paid. 
There is testimony to establish that these officials were advised of the 
original agreement between the plaintiffs and the National Bank. It 
is our view that the trial court was correct in denying the setoff of 
the reasonable rent previous to the abrogation of the agreement which 
had been ratified by each succeeding owner of the building. It is true 
that the lease agreement being for an indefinite period is within the 
Statute of Frauds. 

Defendants also urged that the parol agreement is void for lack 
of consideration and for lack of mutuality. It is established by the 
testimony that plaintiffs moved into the bank building and again 
moved from the first to the second floor at the express request of the 
owner bank, and that their account was a valuable one for the small 
town bank. But, regardless of these facts, conceding that the parol 
lease was void under 15 0.S.1941 § 136, sub.5, the owner could have 
demanded possession of the premises. This was not done. By such a 
failure to demand possession the owner waived that right; therefore, a 
tenancy at will existed. Cole v. Bunch, 85 Okl. 38, 204 P. 119; Thomp- 
son on Real Property, Perm.Ed., Vol. 3 § 1025, p. 18 § 1033, pp. 31, 
82; 27 C.J. 833, Notes 10, 16; 37 C.J.S. Frauds, Statute of § 241, 
pp. 743, 744. 

One occupying land without a contract, express or implied, from the 
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owner thereof, is hable to pay reasonable rental value. Mays v. An- 
derson, 150 Okl. 255, 1 P.2d 705. But here a contract exists, and 
although invalid under the statute of frauds because not in writing, 
it will nevertheless regulate the terms of the tenancy as respects the 
rent, the amount thereof and time of payment as to the executed 
portion of the lease. In this case the contract provided for no rent. 


4. Defendants contend as their proposition four that the court 
erred in refusing to allow an offset for interest on the “Meadors line” 
indebtedness. Defendants pleaded payment in their answer. They 
claimed payment was effected by two claims by way of offset. The 
first was the claim for reasonable rental previously discussed! and the 
second was a claim for interest on two notes, one for $3,000 of one 
Bunte, endorsed by Frank Meadors, Jr., and another in the amount 
of $1,000 made by Frank Meadors, Jr., due on April 9, 1931, when 
Frank Meadors, Jr., executed his note in the amount of $4,000 payable 
to the National Bank of Commerce for the purpose of taking up and 
renewing the $3,000 and $1,000 notes mentioned above, referred to as 
the “Meadors line.” In reply thereto plaintiffs pleaded the making of 
the $4,000 note as an accord and) satisfaction. 

The evidence in this connection shows that S. M. Puryear repre- 
sented the bank in the transaction where the $4,000 note was taken 
in full satisfaction of the “Frank Meadors, Jr., line” which included 
the “Bunte” notes. Two “Bunte” notes endorsed by Frank Meadors, 
Jr., were put in evidence by defendents, but there was a virtual failure 
of proof by defendants of any personal note of Frank Meadors, Jr., 
prior to the making of the $4,000 note, but it is admitted by plaintiff 
that ia $500 note existed. But this lessens in importance in view of 
evidence that establishes that S. M. Puryear represented the bank, his 
acts were considered by the bank to be the acts of the bank and it is 
shown by competent testimony that there was an express agreement 
to accept the new note of Frank Meadors, Jr., in the amount of $4,000 
in full satisfaction of the “Meadors’ line,” and where such is the in- 
tention of the parties it will be given effect. Johnson v. Walters, 59 
Okl. 233, 158 P. 914; Martin v. Coogan, 176 Okl. 391, 55 P.2d 1037; 
8 C.J. 572, note 64; 10 C.J.S. Bills and Notes, § 444, p. 979, note 
97; 8 AmJur. 448, § 794. 

5. The note sued on contains this clause: 

“Delinquent interest and the principal after default shall bear 
interest at 10 per cent per annum, payable semi-annually.” 

The court, in determining the amount due, allowed interest on the 
principal and simple interest on the delinquent interest. 

Defendants argue that this was error. They urge that the trial 
court compounded interest and cite authority recognizing the general 
rule opposed to the allowance of compound interest. In Covington v. 
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Fisher, 22 Ok]. 207, 97 P. 615, in a case which arose under the terri- 
torial law, this court cited with approval Hovey v. Edmison et al., 
3 Dak. 449, 22 N.W. 594, in which the Dakota court considered the 
same arguments raised by defendants here and established the rule 
which we followed, that the allowance of simple interest upon the in- 
terest due and delinquent on the principal obligation is not compound 
interest and is legal. We agree that this middle course between simple 
and compound interest, specifically agreed to in the contract between 
the parties, should not be nullified by this court and is not unreason- 
able or inequitable, provided that the rate of interest agreed to that 
shall be paid upon the delinquent interest is not in excess of the maxi- 
mum rate allowed by law. See 33 C.J. 179, 47 C.J.S. Interest, § 1, 
p- 10; 30 Am.Jur. 48. Not until the breach of the contract did the 
rate of interest rise from 6 per cent to 10 per cent per annum. 

This middle course between simple and compound interest is not 
contrary to our statutory definition of compound interest. 25 OS. 
1941 § 27 was adopted from the territory of Dakota and was in force in 
effect in that territory at the time the opinion in Hovey v. Edmison 
was promulgated. 

Defendants urge that the trial court did not properly credit the 
offset allowed for rents. We have calculated the judgment and find 
under the formula approved in Covington v. Fisher and Hovey v. Ed- 
mison, supra, the calculation of the judgment by the trial court was 
not erroneous nor prejudicial to the defendants. 

Reversed and remanded with directions to enter judgment in ac- 
cordance with the views herein expressed. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Receiver Not Relieved of Liability By 
Comptroller of Currency 


American Surety Co. of New York v. Payne, Supreme Court of Michigan, 
29 N. W. Rep. (2d) 118 


Although a national bank receiver is an instrument of the Comp- 
troller of Currency of the United States and subject to his instruc- 
tions, nevertheless the Comptroller of Currency has no power to 
relieve a receiver from liability on a judgment entered in a court of 
competent juridiction, as in the instant case. 

Judgment creditor obtained in a garnishment proceeding a judg- 
ment against the receiver. The latter having failed to satisfy the 
judgment rendered in the garnishment suit, demand having been 
made, paid the judgment. Thereafter plaintiff surety company 
brought suit to recover from receiver the amount it had expended 
in satisfying the judgment. It was held that receiver could not 
escape liability to surety because creditor of assignor of checks was 
indebted to assignor in amount greater than amount due on creditor’s 
judgment against assignor, since a claim possessed by assignor against 
his creditor could not be used by receiver on his surety as a counter- 
claim or set-off against judgment that creditor had against receiver. 


Action by the American Surety Company of New York, a foreign 
corporation, against W. R. Payne, to recover from the defendant the 
amount which the plaintiff had expended in satisfying a judgment 
rendered against defendant as receiver, because of the fact that plaintiff 
had been a surety on defendant’s bonds given in receivership proceedings. 
From a judgment in favor of the plaintiff, the defendant appeals. 

Judgment affirmed. 

Before the Entire Bench. 

Charles W. Gore, of Benton Harbor, for defendant and appellant. 

Elden W. Butzbaugh, of Benton Harbor, for plaintiff and appellee. 


NOTE—For similar decisions see B. L. J. Digest ‘(Fifth Edition) §138. 
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NORTH, J.—In the circuit court of Berrien county Edith Sellars, 
who was a judgment creditor of Ross H. Lamb in the amount of $6925.32, 
obtained in a garnishment proceedings a judgment against W. R. Payne, 
as receiver. The American Surety Company, plaintiff herein, was the 
surety on Payne’s bonds given in the receivership proceedings hereinafter 
noted. Payne as receiver having failed to satisfy the judgment rendered 
in the garnishment suit, plaintiff, demand having been made, paid the 
judgment. Thereafter plaintiff surety company brought this suit to 
recover from Payne the amount it had expended in satisfying the judg- 
ment against Payne as receiver. Plaintiff had judgment for $5,160.57 
and costs. Defendant has appealed. 

In 1931 Payne was appointed by the Comptroller of Currency as 
receiver of each of two National Banks in Berrien county. He forth- 
with gave bonds for the faithful discharge of his duties as receiver. 
Plaintiff herein was the surety on these bonds. Ross H. Lamb served 
as attorney for the receiver. In February, 1942, the Comptroller of 
Currency directed receiver Payne to pay Lamb for services rendered 
$3981.77 out of the assets of one of the receiverships and $198.19 out of 
the assets of the other receivership. Accordingly Payne on February 
21st, 1942, issued checks payable to Lamb for the respective amounts, 
but Payne did not deliver the checks to Lamb until on or about May Ist, 
1942. Just shortly prior to such delivery, but subsequent to February 
21st, 1942, process was served on Payne, as a receiver, in the garnish- 
ment suit by which Edith Sellars sought to satisfy her judgment against 
Lamb. The record discloses that Lamb was indebted to Mr. and Mrs. 
Payne for money borrowed in excess of the amount of the two checks 
above mentioned; that he made an assignment to them of his attorney 
fees; and that when the checks were delivered to Lamb on or about 
May 1, 1942, he immediately endorsed and returned them to Payne. 
At this point controversy at once arose as to whether under her garnish- 
ment proceedings Edith Sellars had the prior right to the funds repre- 
sented by the checks or whether Mr. and Mrs. Payne, by reason of 
Lamb’s assignment to them, had the prior right thereto. Determination 
of this issue resulted in Edith Sellars’ garnishment proceedings in the 
circuit court being dismissed, on the theory that the prior right to the 
garnished funds was held by Mr. and Mrs. Payne. Edith Sellars appealed 
her garnishment case to the Supreme Court. The judgment entered in 
the circuit court was reversed and the case remanded. See Sellars v. 
Lamb, 303 Mich. 604, 6 N. W. 2d 911. Thereafter, and on January 13, 
1943, the circuit court in the garnishment proceedings entered judgment 
for $3981.77 and costs in favor of Edith Sellars and against Payne 
receiver. No appeal was taken from this judgment. It was plaintiff's 
payment of money to satisfy this judgment by reason of plaintiff being 
surety on the receiver’s bonds, and after receiver Payne had failed to 
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pay, which gave rise to the instant suit and resulted in judgment in 
favor of the surety. 


One of the contentions of appellant is that the judgment in the instant 
case was void ab initio because it was entered against the receiver in 
his official capacity after he had been discharged. In this connection 
appellant asserts that the respective receiverships were closed in May 
and June, 1942. On the contrary the record clearly discloses that Payne 
as a receiver was not discharged until April 28, 1944; and prior to that 
date and on January 13, 1943, judgment had been rendered against the 
receiver. Hence there is no merit to appellant’s claim that judgment 
was void because it was rendered against the receiver after he had been 
discharged. 


While it is true, as appellant asserts that “A national bank receiver is 
an instrument of the Comptroller of Currency of the United States 
and subject to his instructions,” still this statement is subject to limita- 
tions. For example, the Comptroller of Currency has no power to relieve 
a receiver from liability on a judgment entered in a court of competent 
jurisdiction, as in the instant case. We are not in accord with appellant’s 
contention that “The act complained of (satisfaction of the judgment 
rendered against the receiver) was not one for which . . . the Receiver 
or the Bonding Company should have to respond.” Instead plaintiff 
as surety on the receiver’s bonds was liable for the payment of the 
judgment rendered against Payne as receiver. 

It is also urged by appellant that: “The bond in question ran only 
to the Comptroller of the Currency for his sole benefit, and third persons 
cannot recover under their provisions.” This assertion is not applicable 
to the instant case. The situation here presented is one in which the 
principal in the bonds failed to pay a valid judgment rendered against 
him as receiver, and thereupon satisfaction of the judgment was made 
by the surety on the receiver’s bonds, and the instant case was then 
prosecuted by the surety to recover from the principal the amount 
paid. Payne’s applications for these bonds contained provisions for 
reimbursement “should it (plaintiff) make payment” under its obliga- 
tion as surety on the bonds. Hence recovery by plaintiff from defendant 
was in accord with the latter’s application for the bonds. It was not 
an attempt to recover by a third person who was not within the terms 
of the bonds or applications therefor. 

The record is contrary to appellant’s contention that the Comp- 
troller of Currency (obligee under the bond) released Payne, and there- 
fore subsequent satisfaction of the garnishment judgment by the surety 
was a voluntary payment by the surety for which it cannot recover 
against Payne in the instant case. While it is true that prior to decision in 
Sellars v. Lamb, 303 Mich. 604, 6 N. W. 2d 911, the Comptroller of 
Currency had taken the position that the assignment by Lamb to Mr. 
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and Mrs. Payne took priority over the garnishment of Edith Sellars, 
that position was abandoned by the Comptroller after decision in the 
Sellars-Lamb case and before Payne was discharged as receiver. Payne’s 
liability as receiver was not thereby released. Nor does the record 
justify appellant’s contention that ultimate satisfaction of the judgment 
- in garnishment against Payne by the surety was a voluntary payment 
thereof. Instead the attorney representing Edith Sellars was demanding 
satisfaction of the judgment against Payne as receiver, and in con- 
sequence thereof the Comptroller of Currency was demanding of plain- 
tiff as surety on the receiver’s bonds that it should satisfy the judgment 
rendered in the garnishment proceedings. In doing so, the surety cannot 
be said to have made a voluntary payment. 

We find no merit in appellant’s attempted reliance upon the assertion 
in its brief that: “Sellars could not have collected the judgment which 
forms a basis of this action against either Payne, Receiver, or his bonds- 
man”; the foregoing being asserted on the claim now made “that Sellars 
was indebted to Lamb in an amount greater than the amount due upon 
the judgment from Lamb to Sellars.” The record before us affords no 
basis for the foregoing claim. On the contrary it appears that the judg- 
ment in garnishment was entered against Payne as receiver in January 
1943, but satisfaction thereof was not made by his surety until June 1944; 
and in the meantime, so far as disclosed by the record, no attempt was 
made by Payne to assert a counterclaim against the garnishment judg- 
ment held by Edith Sellars. Furthermore a claim possessed by Lamb 
against Edith Sellars could not be used by Payne or his surety as a 
counterclaim or set-off against the judgment Edith Sellars had against 
Payne as receiver. Comp. Laws, 1929, Sec. 14132. Stat. Ann. Sec. 27.826. 

The judgment entered in the circuit court is affirmed with costs to 
appellee. 


Holder May Insert True Date of Issue On 
Undated Note 


Stratford Credit Corporation v. Berman, Supreme Court of Rhode Island, 
54 Atl. Rep. (2d) 404 


Where an instrument expressed to be payable at a fixed period 
after date is issued undated, any holder may insert therein the true 
date of issue and the instrument shall be payable accordingly. 

In this case the note was for $1,200 and was undated. The con- 
tract and the note were on the same printed form, the note imme- 
diately following the main body of the contract. The two instru- 
ments were separable through minute perforations in the paper. 
The signature to the note served also as the signature to the con- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §957. 
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tract. The contract provided that the sum of $1,200 was to be paid 
“5 days after date of completion” of the work by the roofing com- 
pany, and it further authorized the roofing company “to detach, 
date and otherwise complete the attached note,” so as to conform 
with the terms of payment. It was held that the transferee of the 
note was authorized to date note and issue it as complete instru- 
ment when payee finished work. 


Action of the case in assumpsit on a note by the Stratford Credit 
Corporation against Sema mneusen Decision for plaintiff, and defendant 
brings exceptions. 

Exceptions overruled, and case remitted for entry of judgment on 
the decision. . 

Francis J. O’Brien, of Providence, for plaintiff. 

John C. Burke, of Newport, for defendant. 


CAPOTOSTO, J.—This action of the case in assumpsit on a prom- 
issory note was tried before a justice of the superior court sitting without 
a jury. The case is before us on defendant’s exceptions to a decision for 
the plaintiff in the sum of $1,457. 

It appears in evidence that on April 16, 1945, the Tilo Roofing Com- 
pany, Inc., hereinafter referred to as Tilo, entered into a written con- 
tract, which included the note in question, with the defendant to do 
certain work for $1,200 on a building owned by her and located on Ed- 
ward street in the city of Newport, Rhode Island. 

The note was for $1,200 and was undated. The contract and the 
note were on the same printed form, the note immediately following 
the main body of the contract. However, the two instruments were 
separable through minute perforations in the paper. The signature to 
the note served also as the signature to the contract. The contract 
provided that the sum of $1,200 was to be paid “5 days after date of 
completion” of the work by Tilo, and it further authorized Tilo “to 
detach, date and otherwise complete the attched note,” so as to con- 
form with the terms of payment. 

On April 16, 1945, the defendant also gave a signed financial state- 
ment to Tilo, setting forth, among other things, her yearly income from 
two buildings that she owned in Newport, one of which was the build- 
ing mentioned in the contract. This statement, which is on a printed 
form entitled “Credit Statement-Application” and is addressed “To 
Stratford Credit Corp.,” states at its very beginning that the infor- 
mation was furnished “for the purpose of inducing you to grant credit 
under the terms of Title I of the National Housing Act [12 U.S.C.A. 
§ 1701 et seq.].” 

Tilo completed the work on December 31, 1945, and on that day it 
transferred the note, together with the contract, to the plaintiff, re- 
ceiving in return for such transfer the sum of $1,176. The plaintiff then 
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dated the note as of that date and immediately notified the defendant 
in writing that her note was due January 6, 1946. The defendant paid 
no attention to this demand and, on January 10, 1946, she transferred 
to her daughter, Beatrice B. Bozosky, all the real estate mentioned in 
the financial statement. Sometime later the plaintiff brought the pres- 
ent action. 

The defendant filed the following five pleas in this action: the gen- 
eral issue; the plaintiff was not a holder in due course; she did not sign 
the note; the note was not a negotiable instrument; and her signature 
to the note was obtained by fraud, deception and misrepresentation. 
The determination of the controlling questions in this case, namely, 
whether the note was obtained from the defendant through fraud and 
whether the plaintiff was a holder in due course, depend almost en- 
tirely upon a fair consideration of the conflicting and irreconcilable testi- 
mony of the defendant and of John J. Sullivan, Jr., Tilo’s agent. They 
were the only witnesses who testified concerning the original transaction. 

The substance of defendant’s testimony was that, other than writing 
her name, she could neither read nor write; that Tilo’s agent told her 
that the paper which he filled in was a contract, never mentioning a 
note in connection therewith; and that, acting under that belief, she 
signed the paper. When questioned about the financial statement, she 
admitted her signature with some hesitation and explained that she 
did not remember signing it or knowing its contents, The only reason 
she gave for transferring the property soon after the note became due 
was that her daughter “had the mortgage.” Throughout her testimony 
she attempted to establish that Tilo’s work was defective. 

Sullivan, Tilo’s agent, testified that he did not know that the defend- 
ant could not read or write; that, following his usual custom, he read 
the contract to the defendant and explained to her that it included a 
promissory note; and that she signed the contract and note with full 
knowledge of what she was doing. He further testified that the defend- 
ant gave him all the information in the financial statement, which she 
knowingly signed at his request. 

In his decision the trial justice pointed out that this was an action 
on a negotiable instrument and not on a contract; and that, if Tilo’s 
work was defective, as the defendant claimed, she had a remedy in an 
action against Tilo on the contract. After reviewing the evidence in 
general terms, he held that the plaintiff here was a holder in due course 
and concluded with the following language: “On all of the credible 
evidence the court finds that the plaintiff has proven its case by a fair 
preponderance of the evidence, and gives decision for the plaintiff for 
the sum of $1,457.” 

Section 65 of the negotiable instruments law, chapter 455, General 
Laws, 1938, provides in part as follows: “Every holder is deemed prima 
facie to be a holder in due course; but when it is shown that the title 
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of any person who has negotiated the instrument was defective, 
the burden is on the holder to prove that he or some person under whom 
he claims acquired the title as a holder in due course.” This presump- 
tion disappears when there is credible evidence of fraud or of circum- 
stances amounting to fraud. E.S. Company, Inc., v. Rocheleau, 52 R.I. 
378, 161 A 145. 

We believe it obvious from what we have said that the credibility 
of the defendant and of Sullivan respecting the original transaction was 
of vital importance in the circumstances of this case. The trial justice, 
who had the advantage of seeing and hearing them testify, must have 
believed Sullivan for otherwise, in view of the defendant’s plea that 
fraud had been practiced upon her in obtaining her signature on the 
note, he would not have held that the “credible evidence” supported the 
plaintiff's case. It is well established that this court will not disturb the 
decision of a trial justice upon conflicting evidence unless it appears 
that such decision was clearly wrong. On the record before us we find 
no ground to hold that the trial justice was clearly wrong. 

However, the defendant contends that the trial justice committed 
certain errors of law. She urges that there was such identity between 
Tilo and the plaintiff as to make them one and the same party; and that, 
because: of such identity, the plaintiff was not a holder in due course 
and was, therefore, subject to the same defenses in this action on the note 
that Tilo would have been in an action on the contract. In support of 
this contention she argues that as the contract and the note were on 
the same paper they constituted one indivisible instrument; that an 
officer of the plaintiff corporation was also an officer of the Tilo corpora- 
tion; that both corporations had offices in the same building and that Tilo 
transferred all its notes to the plaintiff. 

As a background to this contention, the defendant severly criticizes 
as deceptive in character the printed form that Tilo used in dealing 
with her. What one may think of that form in the abstract and what 
might follow therefrom in different circumstances are considerations 
that do not concern us here in view of the evidence in this case. That the 
note was separable from the contract through minute perforations in 
the paper may, of itself, be of minor import, but the fact that the 
defendant expressly authorized Tilo “to detach, date and otherwise 
complete” the note is of prime importance. This latter fact, among 
others, clearly distinguishes the instant case from Old Kentucky Dis- 
tributing Corporation v. Morin, 50 R.I. 163, 146 A. 403, upon which 
the defendant strongly relies. 

Defendant’s contention that Tilo and the plaintiff were in con- 
templation of law one and the same party carries no conviction. The 
evidence upon which the defendant relies to support this contention 
is quite different from that in Muirhead v. Fairlawn Enterprise, Inc., 
72 RI. 168, 48 A.2d 414, 49 A.2d 316. The mere fact that a person holds 
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an office in two corporations that may be dealing with each other and 
that have offices in the same building, without more, is not enough 
to make them identical in contemplation of law. 

Defendant also contends that she was not liable on the note because 
the date of December 31, 1945, which was inserted in the note, was not 
the date of issue, arguing that the date of issue, was April 16, 1945, 
when she signed the contract and note. This contention is based upon 
§ 19 of the negotiable instruments law, G.L. 1938 c. 455, which, in so 
far as pertinent, provides that “Where an instrument expressed to be 
payable at a fixed period after date is issued undated . . . any holder 
may insert therein the true date of issue . . . and the instrument shall be 
payable accordingly.” Defendant’s argument on this point disregards 
the provision of the contract that made the note payable “5 days after 
date of completion” of the work by Tilo, which obviously was at some 
future time, and the further provision thereof authorizing Tilo “to de- 
tach, date and otherwise complete” the note so as to conform with its 
terms. In this situation, although the note was undated when delivered 
to Tilo, it was nevertheless delivered with express authority from the de- 
fendant to date the note and issue it as a complete instrument when 
Tilo finished the work; and such authority was extended, by force of 
the statute, to the plaintiff. The contention under consideration is 
therefore without merit. 

The defendant’s other exceptions have been considered and found 
to be without merit. 

All of the defendant’s exceptions are overruled, and the case is re- 
mitted to the superior court for entry of judgment on the decision. 


Forgery of Check 


Gooch v. State, Court of Appeals of Alabama, 31 So. Rep. (2d) 779 


The offense of forgery is committed if the accused intended to 
defraud by forging or uttering, as genuine, a spurious instrument 
which has the capacity to defraud. But a writing on its face, illegal 
in its very frame, is not the subject of forgery in consequence of its 
incapacity to effect a fraud. 

Therefore an indictment in charging forgery should show that the 
instrument was one the forgery of which would be an offense under 
the law. And if the writing is such as to leave an apparent uncer- 
tainty in law whether it is valid or not, a simple charge of forging 
it fraudulently, etc., doest not show an offense; but the indictment 
must set out such extrinsic facts as will enable the court to see 
that, if it were genuine, it would be valid. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $549. 
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Appeal from Circuit Court, Lauderdale County; Leigh M. Clark, 
Special Judge. 

Ralph Gooch was convicted of forgery in the second degree, and 
he appeals. 

Reversed and remanded. 

Conforming to answers to certified question in Gooch v. State, Ala- 
Sup., 31 So.2d 776. 

Bradshaw & Barnett, of Florence, for appellant. 

A. A. Carmichael, Atty. Gen., and John O. Harris, Asst. Atty. Gen., 
for the State. 


CARR, J.—The conviction in the court below was based on the fol- 
lowing indictment: 


“The Grand Jury of said County charge that before the finding of 
this Indictment, Ralph Gooch, whose name is to the Grand Jury other- 
wise unknown, than as stated, with intent to injure or defraud, did 
alter, forge, or counterfeit a certain check, which was in substance as 
follows: 

“ “Florence, Ala., Oct 28 1945 No— 
“ ‘The First National Bank 61-87 
“ ‘Florence, Ala. 
“*Pay to Tome Smith or bearer $30.00 
Thirty 00/100 Dollars 
“Jr. Thomas.’ 
“(On back of check:) 
“Tome Smith 
“*Ralph Gooch’ 
or with intent to injure or defraud did utter and publish as true the 
said falsely altered, forged, or counterfeited check, knowing the same to 
be so altered, forged or counterfeited, against the peace and dignity of 
the State of Alabama.” 


As indicated, the check which is the basis of the forgery charge 
bears date of a Sunday. 

Under the provisions of Title 13, Section 88, Code 1940, we certi- 
fied to the Supreme Court these questions: 


“1, Does a check dated on Sunday possess sufficient legal efficacy to 
defraud so as to be the subject of forgery where no extrinsic facts are 
alleged in the indictment? 

“2. Does Title 9, Section 21, Code of Alabama 1940, prevent the 
prosecution in the name of the State for the forgery of an instrument. 
dated on Sunday?” 


In response to the certification the Supreme Court stated: 


_ “A precise, categorical answer is not possible to either of these general 
inquiries, as will appear from the considerations hereafter noted. The 
legal principles adverted to, however, should be sufficient for the pur- 
poses of your decision. 

“The pertinent statute is: ‘All Contracts made on Sunday, unless for 
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the advancement of religion, or in the execution, or for the performance 
of some work of charity, or in case of necessity, or contracts for carrying 
passengers or perishable freight or transmission of telegrams or for the 
performance of any duty authorized or required by law to be done on 
Sunday are void.’ § 21, Title 9, Code 1940. 

“The offense of forgery is committed if the accused intended to de- 
fraud by forging or uttering, as genuine, a spurious instrument which has 
the capacity to defraud. Jones v. State, 50 Ala. 161; Denson v. State, 122 
Ala. 100, 26 So. 119; Hall v. State, 31 Ala.App. 455, 18 So.2d 572, cer- 
tiorari denied 245 Ala. 671, 18 So.2d 574. 

“But a writing void on its face, illegal in its very frame, is not the 
subject of forgery in consequence of its incapacity to effect a fraud. Rem- 
bert v. State, 53 Ala. 467, 25 Am.Rep. 639; Hobbs v. State, 75 Ala. 1; 
Hall v. State, supra; Burdick, Law of Crimes 547, § 622a. 

“A check is a contract (Deal v. Atlantic Coast Line R. Co., 225 Ala. 
533, 144 So. 81, 86 A.L.R. 455)—a bill of exchange drawn on a bank 
payable on demand—and is therefore within the purview. of the Sunday 
statute and likewise may be the subject of forgery. Howard v. State, 17 
Ala.App. 628, 88 So. 215. 

“And ‘The false making of a bill of exchange, void by statute, will 
not constitute the offense (of forgery) .’ Rembert v. State, supra, 53 Ala. 
at page 469, 25 Am.Rep. 639. 

“So, a check given on Sunday, unless for one of the purposes permit- 
ted by law as set forth in the Sunday statute, would be void and not the 
subject of forgery. 


“Therefore an indictment in charging forgery should show that the 
instrument (check) was one the forgery of which would be an offense 


ce 


under the law. And if the writing is such ‘ “as to leave an apparent un- 
certainty in law whether it is valid or not, a simple charge of forging it 
frauduently, etc., does not show an offense; but the indictment must set 
out such extrinsic facts as will enable the court to see that, if it were 
genuine, it would be valid.” 2 Bish.Cr.Law; (7th Ed.) § 545; State v. 
Humphries, 10 Humph. [Tenn.] 442.’ Dixon v. State, 81 Ala. 61, 65, 1 
So. 69, 71. 

“Hence, a forged check, appearing on its face to have been given for 
one of the permitted transactions enumerated in the statute or to have 
been delivered on a weekday, would ‘support an indictment for forgery, 
without averring extrinsic facts showing its legal efficacy. 

“On the other hand, if such facts do not appear on the face of such a 
Sunday-dated instrument it would not support an indictment for forgery 
unless there are alleged circumstances extrinsic to the paper itself show- 
ing it is not void, such as that it was given for one of the permissive pur- 
poses enumerated in the statute or that while it bore date as of Sunday, 
as a matter of fact, it was forged or uttered on a secular day. Fomby v. 
State, 87 Ala. 36, 6 So. 271; Aders v. State, 21 Ala.App. 41, 104 So. 882; 
Crow v. State, 236 Ala. 26, 183 So. 907, and cases cited.” 


This holding is decisive of this appeal. It follows, therefore, that the 
defendant below was due the general affirmative charge as he requested. 

The judgment of the nisi prius court is ordered reversed and the 
cause is remanded. 

Reversed and remanded. 
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Present Gift Not Intended by Opening of Joint 
Bank Accounts 


Cashman v. Mason, U. S. District Court, Minn., 72 Fed. Supp. 487 


The fact that joint bank accounts were opened by aunt in name 
of herself and niece was not conclusive that a present gift was in- 
tended to niece. 

The recitals in the deposit agreements that the funds in the bank 
accounts were the joint property of the codepositors reflect the form 
presumably used by the bank for its own protection in honoring 
withdrawal orders signed by either of the depositors. The bank 
must recognize the parties as joint owners in order to justify the 
honoring of withdrawals by either party of any part or all of the 
funds deposited. Such recitals would be required even though the 
joint accounts were solely maintained for the convenience and pur- 
poses of the owner of the funds with the right of recall retained. 

In this case the court found that plaintiff failed to sustain the 
‘burden of proof that a present gift was intended by her aunt when 
she opened the two bank accounts naming herself and plaintiff as 
joint depositors. It was further held that the aunt at all times re- 
tained the right of recall and the only interest she intended to 
vest in the plaintiff was the right to withdraw funds as the deposit 
agreement provided, and, if she had not exercised her right to re- 
call prior thereto, the right which would arise in the event plaintiff 
survived her. 


Action by Edith Cole Cashman against Ellsworth Mason and North- 
western National Bank & Trust Company of Minneapolis to recover 
amounts constituting balances in joint checking and savings accounts on 
day that the joint accounts were opened on theory that, when accounts 
were opened, a gift inter vivos was made to plaintiff. 

Judgment for defendants. 

G. W. Horsley, of Springfield, Ill., and Rudolph E. Low, of St. Paul, 
Minn., for plaintiff. 

C. E. Warner, of Minneapolis, Minn., for defendant Ellsworth Ma- 
son. 

Grant W. Anderson, of Minneapolis, Minn., for defendant North- 
western National Bank & Trust Co. of Minneapolis. 


NORDBYE, D. J.—The plaintiff, Edith Cashman, was formerly 
Edith Cole, and is a niece of Mrs. A. W. Ross, who is now deceased. 
In June, 1941, plaintiff was living in Illinois, where she was employed 
as a stenographer. She came to Minneapolis to spend her vacation and 
while here visited her aunt, Mrs. Ross. There is evidence that at about 
that time Mrs. Ross told a public accountant, a Mr. Foley, who looked 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $425. 
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after her income tax matters, that she was going to have her bank ac- 
counts placed in the joint names of herself and the plaintiff in that she 
did not have any heirs and wanted to make her niece her “heir ap- 
parent.” At that time Mrs. Ross had on deposit $1,048.13 in her sav- 
ings and her checking account reflected a balance of $11,654.67. On July 
12, 1941, Mrs. Ross and the plaintiff went to the defendant bank to 
open accounts in their joint names. The savings account was trans- 
ferred from the name of Mrs, A. W. Ross to a joint account in the name 
of “Mrs. A. W. Ross or Edith M. Cole.” The signature card signed by 
both parties contained the following agreement: “The funds deposited 
in this account are the joint property of the undersigned, and the bank 
may discharge its obligation for the same by payment to or upon the 
written order of either, or to the survivor of the undersigned without 
reference to the ownership of the funds deposited.” 

The checking account was likewise transferred from the name of 
Mrs. A. W, Ross to a joint account in the name of “Mrs. A. W. Ross 
or Edith M. Cole.” The signature card contained in part the follow- 
ing statement: “All funds now or hereafter deposited in said account 
by either or any of the depositors shall be the property of the de- 
positors jointly with the right of survivorship. Each depositor shall 
have complete and absolute authority over said account during the 
joint lives of the depositors and may withdraw all or any part of such 
funds on checks or other withdrawal orders signed by either or any 
of the depositors and by the survivor or survivors in case of death of 
any thereof.” 


After the accounts were opened as indicated, plaintiff went back 
to Illinois and continued in her position as a stenographer. From time 
to time thereafter, Mrs. Ross made substantial deposits in both accounts 
and substantial withdrawals from the checking account. In January 
of 1942, or thereabouts, plaintiff came to Minneapolis and lived at the 
Ross home. Later that year she was employed by a concern in Minne- 
apolis of which Mrs. Ross was the controlling stockholder. Plaintiff 
signed a few checks on the joint checking account, but, so far as the 
evidence indicates, these checks were payment of bills incurred by Mrs. 
Ross and were all signed “Mrs. A. W. Ross by Edith M. Cole.” Ap- 
parently no withdrawals were made on the savings account during the 
time the account was in the name of Mrs. Ross and the plaintiff. 
Furthermore, it appears that at all times Mrs. Ross had possession 
of the passbooks for both accounts. 

It is to be gathered from the evidence that some friction arose be- 
tween Mrs. Ross and the plaintiff, and in January, 1943, the plaintiff 
left the home of Mrs. Ross and never returned to live with her again. 
In April, 1943, plaintiff resigned her position with the business concern 
which Mrs. Ross controlled and returned to her home in Illinois. There- 
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after, Mrs. Ross and the plaintiff may have met on one or two oc- 
casions, but their relationship was most casual. 

On September 30, 1943, Mrs. Ross went to the defendant bank and 
made arrangements to change the title of the joint checking account 
which at that time was in the name of herself and this plaintiff. Al- 
though the original change order which Mrs. Ross signed and delivered 
to the bank has been destroyed, the evidence indicates that it was in 
the following form: 


“Order to Change Title of Account N. W. 555: 

“You are instructed to change the title of the account now car- 
ried on your books as: Mrs. A. W. Ross or Edith M. Cole to Mrs. A. W. 
Ross or Ellsworth Mason. 

“All outstanding checks drawn as against the account as formerly 
carried are to be charged against the present account.” 


Ellsworth Mason is a brother of Mrs. A. W. Ross, and at the time 
the accounts were changed he was residing in Peoria, Illinois. In ac- 
cordance with the order signed by Mrs. Ross, the checking account was 
changed by the bank as requested and was carried thereafter as changed 
until Mrs. Ross’ death on May 9, 1945. At the same time that the 
checking account was changed, Mrs. Ross executed a savings withdrawal 
slip withdrawing the entire balance in the joint savings account of her- 
self and Edith M. Cole in the sum of $10,958.06 and redeposited the 
same to a new savings account which she opened in the name of “Mrs. 
A. W. Ross or Ellsworth Mason.” 


On September 30, 1943, the joint checking account reflected a bal- 
ance of $6,339.95. Withdrawals were made thereafter on this account 
and one deposit of $3,000 was made by Mrs. Ross before her death. 
This $3,000 was deposited on February 10, 1945, and represents a with- 
drawal from the joint savings account of Mrs. Ross and Ellsworth 
Mason, and was deposited in the checking account so as to enable Mrs. 
Ross to have sufficient funds to draw a check in the sum of $3,880 
which was apparently due the concern in which she was a majority 
stockholder by reason of the fact that she, Mrs. Ross, had been paid 
an excess salary and the Government required the restoration of this 
money for income tax purposes. Consequently, of the funds on deposit 
when the checking account was carried in the name of Mrs. Ross and 
this plaintiff, there remained in this account only the sum of $822.41 
at the time of Mrs. Ross’ death. As stated, there was a balance of 
$10,958.06 in the savings account at the time the new account was 
opened in the names of Mrs. Ross and, Mr. Mason, and at the time 
of Mrs. Ross’ death the balance in this account had been increased by 
deposits made by Mrs. Ross to the sum of $20,819.71. The balances 
in the checking and savings accounts were withdrawn by Mr. Mason 
shortly after Mrs. Ross’ death on May 9, 1945. 
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Plaintiff brings this action to recover the sum of $6,339.95 and the 
sum of $10,958.06, the balances in the joint checking and savings ac- 
counts respectively on September 30, 1943, on the theory that, when 
these accounts were opened, a gift inter vivos was made from Mrs. Ross 
as donor to the plaintiff as donee, and that at that time a present in- 
terest was vested in Edith M. Cole and such interest could not be re- 
voked by any subsequent act on the part of Mrs. Ross. Apparently 
the bank’s liability is predicated on the theory that, with knowledge 
of the two joint accounts as reflected in its records, it wrongfully per- 
mitted the withdrawal of these funds by Mrs. Ross in that it permitted 
her to have both accounts transferred from the joint names of herself 
and the plaintiff to herself and Ellsworth Mason. The Minnesota 
statute which should be considered in passing upon the questions sub- 
mitted provides, Section 48.30, Minnesota Statutes 1945 and MS.A.: 
“, . . When any deposit shall be made by or in the names of two or 
more persons upon joint and several account, the same, or any part 
thereof, and the dividends or interest thereon, may be paid to either of 
these persons or to a survivor of them, or to a personal representative of 
the survivor.” 

It is suggested, but not decided, that this statute was passed pri- 
marily for the protection of banks in making payments on joint ac- 
counts. McLeod v. Hennepin County Savings Bank, 145 Minn. 299, 176 
N.W. 987. In view of the fact that the joint account was terminated 
before Mrs. Ross’ death, the statute probably has no other significance 
in this controversy. See 12 Minn.Law Review, pp. 285, 286. 

A reading of the Minnesota cases would indicate that joint deposits 
such as we have here between plaintiff and Mrs. Ross may constitute a 
gift and are governed by the rules applicable to gifts. McLeod v. Hen- 
nepin County Savings Bank, supra. But obviously each case must be 
decided on its own facts, and the question is therefore presented whether 
Mrs. Ross made these deposits with the intention of making a gift, or 
whether she made this arrangement merely for her own convenience 
or to serve some purpose of her own. Dyste v. Farmers & Mechanics 
Savings Bank, 179 Minn. 430, 434, 229 N.W. 865. In order to have a 
gift inter vivos, the gift must be in praesenti. If it was a gift to take 
effect on the death of the donor, with the control and recall remain- 
ing with the donor, there is no executed gift inter vivos. McLeod v. 
Hennepin County Savings Bank, supra. Moreover, if the donor merely 
intended to arrange a form of testamentary disposition, the plan would 
not only be ineffective as a ‘testament, but could be withdrawn at any 
time at the behest of the donor. 

Mrs. Ross was an elderly widow with no children. She was in ill 
health and subject to periodical sick spells. In the early part of 1942 
she suffered a stroke and was incapacitated for some time. It is fair 
to assume from the evidence that she wanted some one to live with her 
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and to aid her in looking after her affairs, and, as Mr. Foley testified 
in summarizing the conversation between him and Mrs. Ross, she, 
Mrs. Ross, was going to take “Edith Cole in from there on, and Edith 
was going to be her, I would say, heir apparent.” In pursuance of that 
arrangement, Edith Cole did come to live with Mrs. Ross and arrange- 
ments were made so that she apparently did part of the housework but 
was not required to pay anything for board and room. She also ob- 
tained a rather lucrative position with the concern of which Mrs. Ross 
was the majority stockholder, in that when she resigned her position 
there in April, 1943, she was earning $100 a week. There is no real 
controversy over the fact that all the moneys in both accounts belonged 
to Mrs. Ross. Plaintiff did claim in her testimony that when she com- 
menced to earn $100 a week she gave part of it to her aunt to put “in 
this—into our bank account.” But this seems highly improbable. She 
did not assume to designate any certain deposits, or into which ac- 
count any moneys may have been deposited or the time thereof, nor 
did she give any estimate of the amounts. Moreover, she testified that 
in April, 1942, after she began to work in Minneapolis, she opened an 
account with the defendant bank for herself and her mother. It was a 
joint account, and she testified that she deposited some of her money 
in that account. The few checks which plaintiff did draw on the joint 
account held by herself and Mrs. Ross would indicate, not only from 
the type of bills which were being paid, but also from the manner in 
which the checks were signed, that plaintiff did not assume that she 
had any present ownership in the funds in the checking account. 

The fact that joint accounts were opened by an aunt and a niece 
under the circumstances herein is not conclusive that a present gift was 
intended to the plaintiff. The recitals in the deposit agreements that 
the funds in the bank accounts were the joint property of the code- 
positors reflect the form presumably used by the bank for its own pro- 
tection in honoring withdrawal orders signed by either of the depositors. 
The bank must recognize the parties as joint owners in order to justify 
the honoring of withdrawals by either party of any part or all of the 
funds deposited. Such recitals would be required even though the joint 
accounts were solely maintained for the convenience and purposes of the 
owner of the funds with the right of recall retained. In McLeod v. 
Hennepin County Savings Bank, supra, the following statement was 
signed by the joint depositors on the books of the bank, page 300 of 145 
Minn., page 987 of 176 N.W.: “This account is our joint property, and 
is payable on the individual receipt of either of us, and in case of death 
of either, to the survivor.” But the court therein merely conciuded that 
the joint form of deposit was but one of the factors to be considered in 
determining whether there was a donative intent, stating at page 301 
of 145 Minn., at page 988 of 176 N.W.: “The finding of intent does 
not rest alone upon the joint form of the deposit.” Where, during the 
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existence of the joint deposits and during the lives of the depositors, 
the owner of the funds exercises her claimed right of recall by can- 
celling the arrangement between the parties, the rights of the parties to 
the funds in the joint accounts should be determined by the realities 
of ownership, not merely by the form of the deposit. Moskowitz v. 
Marrow, 251 N.Y. 380, 167 N.E. 506, 66 A.L.R. 870 (Judge Cardozo’s 
concurring opinion); Esling v. City Nat. Bank & Trust Co. of Battle 
Creek, 278 Mich. 571, 270 N.W. 791. 

It is reasonable to find from the evidence that all Mrs. Ross in- 
tended was to have her accounts placed in the joint names of herself 
and niece for her own personal convenience, and then upon her death 
to provide an expedient method of having her niece become the owner 
of whatever funds may have remained. Mbreover, this view is en- 
tirely consistent with that which later occurred. The arrangement be- 
tween the parties in living together did not prove satisfactory. Mrs. 
Ross was ill from time to time and plaintiff’s health was poor, and 
this situation, in part, at least, led to a misunderstanding between them, 
and in January, 1943, plaintiff removed all of her personal belongings 
from her aunt’s home and later returned to Illinois. After she left, 
plaintiff had nothing further to do with either of the joint bank ac- 
counts and she did not evidence any contention that she had any in- 
terest in the accounts until some six months after Mrs. Ross’ death. Out- 
side of opening the two joint accounts, Mrs. Ross never indicated any 
intention to make any present gift of the money to her niece. Early 
in 1943 she said to one of her neighbors that she could not understand 
way the plaintiff had left her in January, 1943, and that she was going 
to fix her things so that Edith would not get anything. This she ap- 
parently did. 

In honoring withdrawals made by Mrs. Ross from the savings ac- 
count, the bank simply recognized the joint deposit agreement which 
provided that “the bank may discharge its obligation for the same by 
payment to or upon the written order of either.” So far as the check- 
ing account was concerned, while Mrs. Ross did not formally draw a 
check for the balance and open a new account, the result was the same. 
The deposit agreement covering the checking account provided that 
“Each depositor shall have complete and absolute authority over said 
account during the joint lives of the depositors and may withdraw all 
or any part of such funds on checks or other withdrawal orders.” The 
notice of the change in the title of the account signed by Mrs. Ross 
was tantamount to a withdrawal by “other withdrawal orders.” Mrs. 
Ross has had the same account in the defendant bank for many years 
and it was in pursuance of her order that Edith M. Cole’s name was 
added in the first instance and that later her name was cancelled and 
Ellsworth Mason’s name substituted therefor. The bank had no notice 
of any circumstances which would indicate that plaintiff claimed any 
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vested present interest in the deposits which could not be recalled. 
Plaintiff served no notice on the bank not to honor Mrs, Ross’ with- 
drawal orders. The Minnesota statute referred to, Section 48.30, pro- 
tected the bank in making a part or all of the payments to any one of 
the named joint depositors. Dyste v. Farmers & Mechanics Savings 
Bank, supra. Undoubtedly the statute must mean that each one of the 
persons named has absolute control over the account in so far as with- 
drawals are concerned. No distinction can be made between the ab- 
solute right of each depositor to draw out part of the deposit 
and the right to draw out the entire amount, either by 
a formal withdrawal order or other means of transferring the joint 
account to one depositor, especially where the withdrawing depositor is 
the sole contributor to the joint account. It is true that the decisions 
indicate that a presumption arises upon death of one of the depositors 
that the residue in the bank account is the absolute property of the sur- 
vivor and “casts upon those who claim otherwise the burden of prov- 
ing that such was not the intention of the donor.” Dyste v. Farmers & 
Mechanics Savings Bank, supra, 179 Minn. at page 435, 229 N.W. at 
page 867. But, under the facts herein, no such presumption arises as 
against the bank prior to the death of one of the depositors. In any 
event, if Mrs. Ross retained the right of recall and there was no present 
gift to plaintiff, it must follow that there is no liability on the part of 
the bank honoring Mrs, Ross’ withdrawals and orders with respect 
to the accounts. The burden of proof rests on plaintiff to establish a 
present gift to her. 

Joint accounts are a common method of handling funds in a bank as 
between husband and wife and others for mutual convenience and econ- 
omy, but without necessarily intending to bestow any present interest 
in the fund on the one who is joined for the convenience of the owner of 
the moneys deposited. There is an absence of any satisfactory or con- 
vincing facts or circumstances which would indicate that there was any 
intention on the part of Mrs. Ross to make a present gift of the deposits 
to plaintiff. Outside of making the joint deposit, every act of Mrs. Ross 
during her lifetime, as well as the acts and conduct of the plaintiff, 
would indicate the contrary. The changing of the accounts in Sep- 
tember, 1943, is at least some evidence that Mrs. Ross did not under- 
stand that she had made an irrevocable gift. The testimony of Mr. Foley 
that the plaintiff was to be Mrs. Ross’ “heir apparent” is more consistent 
with an arrangement whereby no present interest passed to plaintiff, 
but upon Mrs. Ross’ death if she survived she would by force of the 
statute have a right to withdraw the balance of the deposit. Not until 
then would there be any presumption of absolute ownership of the 
funds. But, as stated in McLeod v, Hennepin County Savings Bank, 
supra, her knowledge that the survivor would succeed to the title of 
the entire fund “is not of controlling force upon the question of her 






40 THE BANKING LAW JOURNAL 


intent to make a present gift, for it is consistent with a retention of 
the right of recall and a testamentary disposition.” At page 303 of 145 
Minn., at page 988 of 176 N.W. A discussion of the problems arising 
under joint deposits in the various jurisdictions will be found in the 
annotations in 48 A.L.R. 189; 66 A.L.R. 881; 103 A.L.R. 1123; 149 A.L.R. 
879. See also 4 Minnesota Law Review 72, 537; 12 Minnesota Law Re- 
view 285. 

Plaintiff did testify that when she went with Mrs. Ross to the bank on 
July 12, 1941, and opened up the two accounts in their joint names, Mrs. 
Ross stated to an official of the defendant bank that “she wished to give 
me an interest in her bank account.” This testimony was objected to 
on the part of defendant Mason and the objection was sustained, It 
was thought, however, by counsel that the conversation was probably 
competent as to the bank because it was had in the presence of an offi- 
cial of the bank. While the testimony is of doubtful probative value in 
establishing a present gift, in that it is obvious that plaintiff would have 
to have, so to speak, an interest in the bank account if she was to be 
permitted to draw checks thereon, the Court is convinced that, under 
Section 595.04, Minnesota Statutes 1945, and M.S.A., this testimony 
which assumes to give conversation with, or admissions of, a deceased 
person by a party in interest is not competent. The statute reads: 
“It shall not be competent for any party to an action, or any person 
interested in the event thereof, to give evidence therein of or concerning 
any conversation with, or admission of, a deceased or insane party or 
person relative to any matter at issue between the parties, unless the 
testimony of such deceased or insane person concerning such conver- 
sation or admission, given before his death or insanity, has been pre- 
served and can be produced in evidence by the opposite party, and 
then only in respect to the conversation or admission to which such 
testimony relates.” 

Any question as to the competency of testimony as to conversa- 
tions with, or admissions of, a deceased person by a party in interest, 
even though the conversation was had in presence of and with the party 
who is now one of the adverse parties to the action, is set at rest by 
Sievers v. Sievers, 1933, 189 Minn. 576, 250 N.W. 574. That case clearly 
holds that a conversation such as that referred to herein is not ad- 
missible. See also Cocker v. Cocker, 1943, 215 Minn. 565, 10 N.W.2d 734. 

The Court concludes, therefore, that plaintiff has failed to sustain 
the burden of proof that a present gift was intended by Mrs. Ross when 
she opened the two bank accounts naming herself and plaintiff as 
joint depositors; that Mrs. Ross at all times retained the right of recall 
and the only interest she intended to vest in the plaintiff was the right 
to withdraw funds as the deposit agreement provided, and, if she had not 
exercised her right to recall prior thereto, the right which would arise in 
the event plaintiff survived her. Moreover, in changing the two ac- 
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counts at the behest of Mrs. Ross, the bank acted in pursuance of the 
deposit agreement signed by the parties and in pursuance of the statu- 
tory authority evidenced by Section 48.30, Minnesota Statutes 1945, and 
MS.A. 

Findings of fact and conclusions of law in harmony herewith may be 
presented by the defendants. An exception is reserved to the plaintiff. 


Endorsements of Payment Made By Holder Held 
Sufficent Evidence of Payment 


Meyer v. Nordmeyer, Appellate Court of Illinois, 74 N. E. Rep. (2d) 716 


Under the Illinois decisions and the prevailing judicial opinion 
in other jurisdictions, endorsements of payments made by a holder 
are admissible and sufficient evidence of payment where they are 
made at such time as to be against the interest of the party mak- 
ing the payments, or where they are corroborated by other evidence. 

The endorsements on the $8,500 note in controversy in the in- 
stant case were made practically every year beginning with ‘the first 
year’s interest in 1906 until 1931 just prior to decedent’s death. On 
the date of the last endorsement, in 1931, the statute of limitations 
would not have run for six years. The endorsement of the interest 
payment was, therefore, not made with a view toward extending the 
statute, and was clearly made at such a time as to be against the 
interest of the holder if no interest payment had in fact been made. 
It is apparent, therefore, that since the last payment of interest was 
made on March 8, 1931, and the action herein was commenced within 
ten years thereafter, the defendant heirs did not sustain the burden 
of proving their affirmative defense that the note was barred by 
the statute of limitations. 


Appeal from Circuit Court, Kankakee County: C. D. Henry, Judge. 

Mortgage foreclosure action by Margaret Meyer against Louise 
Nordmeyer and others, and L. J. Meyer and others wherein defendants 
L. J. Meyer and others filed a counterclaim. From a decree of fore- 
closure dismissing the counterclaim, defendants Louise Nordmeyer and 
others appeal in so far as it granted a foreclosure and counterclaimants 
appeal in so far as their counterclaim was dismissed. 

Affirmed in part and reversed and remanded as to the remainder. 

E. J. LaMarre, of Kankakee, for appellants. 

Eva L. Minor and T. R. Johnston, both of Kankakee, for appellee. 


BRISTOW, J.—This is an appeal by two groups of defendants with 
adverse interests from a decree of foreclosure and certain findings and 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1208. 
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orders with reference to two promissory notes of the circuit court of 
Kankakee county. 

Plaintiff Margaret Meyer filed a complaint on June 28, 1940, to 
foreclose a mortgage securing a note executed by Frederick Nordmeyer 
on March 3, 1905, payable to himself, and due March 3, 1910, which 
he endorsed and delivered to Eliza Benjamin, and which came into the 
possession of plaintiff by negotiation prior to maturity. Nineteen sep- 
arate interest payments were endorsed on the note, beginning in 1906, 
and ending in 1931. 

Inasmuch as Frederick Nordmeyer had died intestate in 1932, his 
wife, Louise Nordmeyer, and the heirs at law of Frederick Nordmeyer 
were made parties to that proceedings. No answers were filed by any 
of the defendants, and a foreclosure decree was entered on Nov. 16, 1944. 
On Dec. 11, 1944, however, certain heirs of Frederick Nordmeyer asked 
that the decree be vacated and leave given them to plead. Plaintiff 
agreed, and inasmuch as Louise Nordmeyer had died since the com- 
mencement of the proceedings, her heirs at law, L. J. Meyer and Lewis 
Radeke, brother and nephew respectively, were added as parties by an 
amended complaint. 

These heirs at law of Louise Nordmeyer filed a counterclaim in the 
foreclosure proceeding, whereby they sought to recover from the proceeds 
of the foreclosure sale the amount due on a $15,000 note executed by 
Frederick and Louise Nordmeyer, payable to Louise Nordmeyer and 
secured by a second mortgage on the property in controversy. The note 
and mortgage were endorsed by Louise Nordmeyer and allegedly de- 
livered to the counterclaimants. 

The defendent heirs at law of two of the four deceased brothers of 
Frederick Nordmeyer, hereinafter referred to as the Nordmeyer heirs, 
contest the validity of both of the notes and the mortgages. They con- 
tend that the $8,500 note held by the plaintiff was barred by the statute 
of limitations, and that the $15,000 note held by the counterclaimants 
was without consideration, and that since the counterclaimants were 
not holders in due course they were not entitled to recover thereon. 

The trial judge found that the $8,500 note was not barred by the 
statute of limitations and that there was due thereon the sum of $14,- 
826.60. A decree was entered foreclosing the trust deed securing the 
$8,500 note, and the property was sold pursuant thereto for $26,000. 
The court, however, dismissed the counterclaim on the ground that the 
$15,000 was without consideration. 

From this decree the defendent Nordmeyer heirs are appealing with 
reference to the findings respecting the $8,500 note, and the counter- 
claimants are appealing from the findings respecting the $15,000 note. 

In reviewing this cause, this court will determine first whether the 
statute of limitations barred the $8,500 note, and, secondly, whether 
the $15,000 note was supported by a valid consideration. 
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At the outset this court can summarily dismiss as without merit the 
technical argument submitted by the defendent Nordmeyer heirs to the 
effect that since plaintiff did not reply to their answer pleading the 
statute of limitations this defense stands admitted. Our courts have 
repeatedly held that where defendants have failed to object to the plead- 
ings in the trial court, they cannot do so for the first time on appeal, 
particularly when they have participated in the trial, or cross-examined 
witnesses on the point raised, as in the instant case, Meyer v. Hendrix, 
311 Ill.App. 605, 607, 37 N.E.2d 445; Dempsey v. Burns, 281 Ill. 644, 
652, 118 N.E. 193. 

With reference to the defendent Nordmeyer heirs’ contention that the 
statute of limitations barred the $8,500 note held by the plaintiff, it is 
established under the Illinois statutes and the judicial interpretations 
thereof that the payment of interest on a note tolls the running of the 
statute of limitations, and an action thereon may be commenced within 
ten years from the date of the last payment of interest. Ill. Rev.Stats. 
1945, ch. 83, § 17; Metcalf v. Metcalf, 219 Ill. App. 96, 103; Joseph v. 
Carter, 314 Ill.App. 630, 635, 42 N.E.2d 321. 

In the instant case the note for $8,500 was executed by Frederick 
Nordmeyer on Mar. 3, 1905 and was due five years thereafter. However, 
nineteen interest payments are endorsed thereon, beginning in 1906 and 
ending in 1931. Inasmuch as the last fifteen endorsements of interest 
are in the handwriting of L. J. Meyer, husband of the holder, and 
brother-in-law of the maker of the note, the Nordmeyer heirs contend 
that these endorsements are self-serving and incompetent to prove pay- 
ment. 

Under the Illinois decisions and the prevailing judicial opinion in 
other jurisdictions, endorsements of payments made by a holder are 
admissible and sufficient evidence of payment where they are made at 
such time as to be against the interest of the party making the pay- 
ments, or where they are corroborated by other evidence. 59 A.L.R. 905, 
912; Metcalf v. Mecalf, 219 Ill.App. 96; Spiller v. Riva, 278 Ill.App. 334, 
339. 

The endorsements on the $8,500 note in controversy herein were made 
practically every year beginning with the first year’s interest in 1906 
until 1931 just prior to the death of Frederick Nordmeyer. On the date 
of the last endorsement, in 1931, the statute of limitations would not 
have run for six years. The endorsement of the interest payment was, 
therefore, not made with a view toward extending the statute, and was 
clearly made at such a time as to be against the interest of the holder 
if no interest payment had in fact been made. 

These facts and circumstances are in sharp contrast to the cases 
cited by the Nordmeyer heirs in support of their contention. In Chapin 
and Gore v. Estate of Powers, 270 Ill.App. 382, there was only one 
endorsement of interest on the note in controversy during a period of 
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sixteen years, and that was made shortly before the statute of limita- 
tions would have run; and in Katt. v. Chapman, 248 IIl.App. 12, there 
was likewise only one endorsement of payment, and that was made 
twenty six years after the note was due, and but a short time before 
the statute of limitations would have run. Moreover, in neither case 
was there any corroborating evidence of payment by the maker as in 
the instant case where plaintiff adduced evidence of statements against 
interest made by Louise Nordmeyer to the witness Frederick Meyer to 
the effect that her husband had made all of the interest payments on 
this note. Her statements against interest were admissible and binding 
upon the other Nordmeyer heirs. For, after the death of Frederick 
Nordmeyer, they became joint owners with her of the farm securing 
the note, and statements made by one party are binding upon all who 
have a joint interest in the subject matter. Lowe v. Huckins, 356 IIl. 360, 
364, 190 N.E. 683; McMillan v. McDill, 110 Il. 47. 

From the foregoing analysis, therefore, it is apparent that since the 
last payment of interest was made on Mar. 3, 1931, and the action 
herein was commenced within ten years thereafter, the defendant Nord- 
meyer heirs did not sustain the burden of proving their affirmative de- 
fense that the note was barred by the statute of limitations. Joseph v. 
Carter, 314 Ill.App. 630, 42 N.E. 2d 321; Weiland v. Weiland, 297 IIl. 
App. 239, 246, 17 N.E.2d 625; Spiller v. Riva, 278 Ill.App. 334, 338. 

The record reveals, moreover, a reasonable explanation for the delay 
in foreclosing the mortgage securing this note. Because of the blood re- 
lation and devotion of the Meyer family to Louise Nordmeyer, they 
had promised her that no action would be taken on the note and 
mortgage so long as she lived, since her only source of income was the 
rents from the farm. 

It is the opinion of this court, therefore, that the trial court com- 
mitted no error in ordering foreclosure of the mortgage securing the $8,500 
note, and in directing that the note he paid with interest out of the pro- 
ceeds from the sale of the property. 

With reference to the $15,000 note secured by a second mortgage on 
the premises, and held by the counterclaimants, L. J. Meyer, and Lewis 
Radeke, the primary issue is whether it was supported by consideration 
as a matter of law. 

Section 24 of the Negotiable Instruments Law (IIl.RevStats. 1945, 
ch. 98, § 44) provides, in substance, that a note is deemed prima facie 
to have been issued for a valuable consideration. The burden of establish- 
ing the defense of no consideration is, therefore, on the party contesting 
the instrument. 

In the case at bar the Nordmeyer heirs who contend that the note 
‘was without consideration, offered no witnesses on their own behalf and 
from the direct and cross examination of the witnesses testifying for the 
counterclaimants the following undisputed facts appear. 





THE BANKING LAW JOURNAL 45 


Frederick Nordmeyer was indebted to Sophie Meyer, mother of his 
wife, and, on Jan. 18, 1908, he and his wife gave her a note for $10,000. 
No payment was made on this note other than an interest payment 
of $100 on Jan. 14, 1920. Prior to her death Sophie Meyer endorsed the 
note and gave it to her daughter, apparently desiring to make certain 
that whatever equity there was in the farm over and above the $8,500 
note and mortgage would go to her daughter, and to the Meyer side of 
the family. Frederick Nordmeyer made no payments on the note while 
it was held by his wife, but on Mar. 23, 1929, 18 days after the death of 
Sophie Meyer, he executed a note for $15,000 payable to his wife, which 
she also signed, and secured it by a second mortgage on the farm. 

The legitimate and reasonable interpretation of the purport of this 
act from the sequence of events and circumstances is that inasmuch as 
the original $10,000 note was executed for money borrowed from Sophie 
Meyer, who, in turn, gave the note to her daughter, and since it was 
never paid and remained an outstanding obligation of Frederick Nord- 
meyer, in the possession of Louise Nordmeyer, the $15,000 note, executed 
thereafter, which was payable to her, was made to take up the unpaid 
$10,000 note plus accured interest, and to insure that any equity in the 
premises over and above the first mortgage would go to his wife, and to 
the Meyer side of the family from whom Frederick Nordmeyer had bor- 
rowed money. 


This interpretation is corroborated by the testimony of Lewis Radeke, 
who prepared the note and mortgage for Frederick Nordmeyer, and who 
served as administrator of the estate of Sophie Meyer, and by the state- 
ments of the witness Frederick Meyer, who assisted with many of the 
business transactions of Louise and Frederick Nordmeyer. 

Section 25 of the Negotiable Instruments Law (Ill. Rev. Stats. 1945, 
ch. 98, § 45) provides, in essence, that an antecedent debt constitutes 
valuable consideration where an instrument is taken in satisfaction of 
a debt. 

In the instant case there was no payment of the original $10,000 
note payable to Sophie Meyer, to whom Frederick Meyer was indebted. 
The fact that she gave the note to her daughter in order that the latter 
could recover on it from the other co-maker did not constitute payment, 
or in any way discharge the outstanding obligation of Frederick Nord- 
meyer on the note. It was no less his obligation in the hands of his 
wife than in the hands of his mother-in-law. It is the opinion of this 
court, therefore, that the unpaid obligation of Frederick Nordmeyer, 
held by Louise Nordmeyer, constituted consideration for the $15,000 note 
executed by him, and we cannot agree with the findings of the circuit 
court that this note was without consideration. 

It is our considered judgment, furthermore, that the counterclaimants 
are entitled to recover thereon either on the theory that they held 
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the note as donees of a completed gift, or as heirs at law of the payee, 
or as holders in due course. 

Section 16 of the Negotiable Instruments Law (Ill. Rev. Stats. 1945, 
ch, 98, § 36) provides that where the instrument is no longer in the pos- 
session of the party whose signature appears thereon, a valid intentional 
delivery by him is presumed until the contrary is proved..: 

The uncontroverted evidence appearing in the record is that the 
$15,000 note was endorsed in blank by Louise Nordmeyer and turned 
over to the counterclaimant L. J. Meyer, her brother, on, or shortly 
after 1932, and that it remained in his possession during the next ten 
years preceding the death of Louise Nordmeyer. These facts are cor- 
roborated by extracts from her account book in her own handwriting 
showing payments of interest on this note made to L. J. Meyer, and by 
her statements prior to her death that since the money had been 
originally loaned by her mother, it was only fair that it should go to the 
heirs of Sophie Meyer. 

Clearly the foregoing facts and circumstances establish a prima 
facie case of intentional delivery, and under the statute the burden 
of proving otherwise was on the Nordmeyer heirs who contested 
delivery of the instrument. Smith v. Nevlin, 89 Ill. 193, 194. That 
burden of proof was in no way satisfied, for no evidence was offered to 
rebut the presumption of an intentional delivery, or to establish con- 
trary facts. Counterclaimants, therefore, are properly entitled to re- 
cover on this note on the theory that the instrument was a valid and 
completed gift. 

It appears further from the record that the Meyer family had loaned 
considerable additional sums of money to Frederick Nordmeyer and 
Louise Nordmeyer, for which they had never been repaid. The only 
thing of value which Louise Nordmeyer possessed was her equity in 
the farm securing the notes, and by endorsing the $15,000 note and 
mortgage and turning them over to L. J. Meyer, she was, in effect, re- 
paying outstanding obligations by transferring to him the only thing 
of value she possessed. Under these circumstances, it could reasonably 
be inferred that the note in question was given for antecedent debts, 
and that the counterclaimants were holders in due course. 

Irrespective of this interpretation, however, the counterclaimants 
are entitled to have the note paid out of the proceeds from the sale of 
the land securing the note, either as heirs at law of Louise Nordmeyer 
or as donees, and the order of the trial court dismissing their claim was 
in error. 

Stripped of its legal habiliments, moreover, this is a case where rela- 
tives on one side of a family consistently aided and helped to support 
that family, and out of consideration for its welfare, refrained from 
asserting valid rights to repayment until the latest date permissible 
under the law. When these relatives finally take action to foreclose 
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mortgages held on the property in support of outstanding and unpaid 
obligations of the family, hitherto unknown heirs from the other side 
of the family contest the validity of these obligations on essentially tech- 
nical grounds, and assert their claim to share the property. That claim 
cannot be countenanced by a court of equity, and it is the opinion 
of this court that it has no standing under applicable rules of law. 

The note for $8,500 held by the plaintiff Margaret Meyer, and se- 
cured by a first mortgage on the premises was clearly not barred by the 
statute of limitations and the decree of the circuit court recognizing the 
note as a valid obligation should be affirmed. 

The note for $15,000 held by the counterclaimants, L. J. Meyer and 
Lewis Radeke, and secured by a second mortgage was a valid obliga- 
tion of Frederick Nordmeyer, and was given, in effect, as a renewal 
note for an unpaid note of $10,000 which constituted the consideration 
therefor. This $15,000 note was endorsed and delivered by the payee, 
Louise Nordmeyer, to L. J. Meyer and he is entitled to recover thereon 
out of the proceeds from the sale of the property. The findings and order 
of the circuit court dismissing this counterclaim should, therefore, be 
reversed and the cause is remanded with instructions to enter a decree 
in accordance with the views expressed herein. 

Judgment affirmed in part, and reversed and remanded as to the 
remainder. 


Liability of Estate of Guarantor to Pay Notes Where 
Maker Defaulted 


Bank of America Nat. Trust & Savings Ass’n, v. McRae, District Court of 
Appeal, California, 183 Pac. Rep. (2d) 385 


The estate of a guarantor or surety may be held responsible for 
claims arising under the contract which have accrued prior to his 
death. 

In this case the original notes held by the bank matured according 
to their express terms prior to the death of the guarantor. There 
was then an absolute liability of the estate to pay the notes since 
the maker thereof had defaulted. It was not necessary for the bank 
to first exhaust its remedy by suit, foreclosure of the lien, or other- 
wise, as a prerequisite to liability of the guarantor. The guaranty 
was absolute and unconditional and it created a liability on the part 
of the estate to pay the notes. 


Suit by Bank of ‘America National Trust & Savings Association, as 
executor of the estate of Alexander Bell McRae, also known as A. B. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $612. 
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McRae, also known as Alexander B. McRae, deceased, and Bank of 
America National Trust & Savings Association (a corporation), against 
Clarence A. McRae, also known as C. A. McRae, upon four promissory 
notes due the estate and upon an indebtedness due to the bank, wherein 
defendant cross-complained. From an adverse judgment defendant 
appeals. 

Judgment affirmed. 

F. H. Bowers, of Roseville, for Appellant. 

L. C. Anderson, of Roseville, and Van Dyke & Harris, of Sacramento, 
for respondent. 


THOMPSON, J.—The Bank of America National Trust and Savings 
Association, as Executor of the Estate of Alexander Bell McRae, de- 
ceased, and also in its corporate capacity, brought suit against the 
defendant upon four promissory notes due to the estate, and upon an 
indebtedness due to the bank. Said deceased guaranteed payment, 
before his death, of said notes to the extent of $10,670, which were 
originally payable to the bank and renewed in the name of the executor 
of the estate after the claims were allowed. The defendant, who is a 
son of the deceased and a legatee under his will, assigned to the bank 
all his interest in his father’s estate to secure payments of said indebted- 
ness. The complaint also asked to foreclose said lien and to sell the 
defendant’s interest in the estate to satisfy the lien. 

The defendant answered the complaint denying the material allega- 
tions thereof, except that the execution of the notes was acknowledged, 
but a lack of consideration therefor was pleaded. In an amended cross- 
complaint the defendant charged the executor with mismanagement 
and failure to account, in the estate, for rents, issues and profits derived. 
The defendant also alleged conveyance to the executor of two lots in 
Roseville as security for payment of another $6,000 note, and failure 
to account therefor to the estate. The cross-complaint demands an 
accounting as trustee of said two lots. An answer to the cross-complaint 
denies the material allegations thereof and alleges settlements in the 
estate of annual accounts of the executor covering all the disputed items 
relied upon by the defendant in this case, which became final and con- 
clusive thereof since no appeal was taken from such orders. 

Alexander Bell McRae died testate in Placer County, June 3, 1932, 
possessed of real and personal property of the appraised value of $132,500. 
The deceased left surviving him a widow, Maggie McRae, the defendant 
Clarence A. McRae, an adult son, and several other heirs and legatees. 
The will was admitted to probate June 27, 1932, and the plaintiff, Bank 
of America, was appointed and qualified as executor of the will. Ten 
detailed annual accounts were filed and settled by the probate court. 
The last one was filed and settled after the commencement of this action. 
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No objections were filed to any of the accounts, except the tenth one, 
to which the defendant, Clarence A. McRae, only, filed objections, which - 
were overruled, and the account was formally settled April 29, 1946. 

In 1931, the defendant, Clarence A. McRae, borrowed money from 
said bank, for which he executed and delivered three promissory notes 
as follows: January 7, 1931, for $6,000, due October 7, 1931; June 30, 
1931, for $4,100, due December 30, 1931; and July 16, 1931, for $950, 
due October 13, 1931. These notes were payable in monthly or quarterly 
installments, at stipulated interest of 7 per cent per annum. Each note 
provided for payment of reasonable attorney’s fees, in the event of the 
necessity of bringing suit to enforce payment. The notes were not paid, 
but were subsequently renewed.. Octotber 6, 1931, defendant’s father, 
Alexander Bell McRae, executed and delivered to the bank a written 
guaranty of payment of his son’s said notes in the specified aggregate 
sum of $10,670, together with interest. After the appointment of said 
bank as executor of the will, claims were duly approved by the probate 
judge and filed in said estate for the amounts of said notes on the theory 
that the estate became liable therefor as a guarantor. December 5, 1932, 
the defendant, Clarence A. McRae, who became an heir to one-tenth of 
his father’s estate, executed and delivered to the executor a written 
assignment of his interest in the estate to secure payment of said three 
notes in the aggregate sum of $10,670 and accrued interest. On July 
12, 1940, the notes were renewed by the defendant and made payable to 
the bank “as Executor of the Last Will of A. B. McRae, deceased,” on 
account of the liability of the estate as guarantor thereof. Neither the 
principal nor interest of said notes was paid. 

May 17, 1944, this suit was commenced. The complaint was couched 
in five counts. The first three counts are based on the amounts due upon 
said three notes, together with accrued interest and reasonable attorney’s 
fees. The fourth count is based on another note executed by C. A. Mc- 
Rae, dated March 4, 1941, payable to the executor of the estate, for the 
sum of $4,204.57, together with interest and counsel fees. The fifth count 
alleges the lien on defendant’s interest in the estate by virtue of said as- 
signment, which is attached to the complaint as exhibit “A” and made 
a part thereof. The fifth count seeks to foreclose the lien and to sell said 
interest in the estate to satisfy the first three notes. The defendant’s 
answer to the complaint denies the material allegations thereof and affirm- 
atively asserts that the notes were given without consideration and that 
the executor was guilty of mismanagement of the estate to the detriment 
of the defendant and the other heirs. In a cross-complaint filed by the 
defendant it is charged that he and his wife, Mae L. McRae, conveyed to 
the bank, as executor of the estate on June 19, 1933, Lots 3 and 5 of Block 
4, in Roseville, in trust, for the benefit of the estate, one of which lots 
was subsequently sold by the executor for the sum of $5,000, and that the 
grantee has failed to account for said proceeds of sale or for the rents, 
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issues and profits of said lots. The cross-complaint prays that plaintiff 
be allowed no more than the sum of $11,050, in payment of the notes due 
to the estate, and that the executor be required to render an accounting 
of the properties and of the rents, issues and profits therefrom. 


Plaintiff's motion to strike out portions of the answer and cross- 
complaint was denied. A demurrer to said pleadings was also overruled. 
The cross-complaint was answered, denying the essential allegations 
thereof, and affirmatively alleging the entire transaction, the probating 
of the estate, including the formal annual accounts containing all of said 
transactions, and approval thereof, from which orders no appeal was 
taken, and that the defendant and cross-complainant is thereby estopped 
from now challenging any of said transactions in this suit. 

The court adopted findings favorable to the plaintiff upon every es- 
sential issue. The court specifically determined that the executor had 
fully accounted for all the property of the estate, and that the settlement 
of the annual accounts estopped the defendant and cross-complainant 
from disputing the items therein contained. Regarding the conveyance 
to the executor of the two Roseville lots, the court found that they were 
merely conveyed to the defendant and his wife by Alexander Bell McRae, 
in his lifetime, in trust to enable them to give temporary security for a 
loan which they desired to procure; that said lots did not belong to the 
defendant and his wife, and that they were reconveyed by a deed in- 
tended to be absolute in effect to the executor of the estate on June 19, 
1933, as the property of the estate; that the value of said lots was then 
$6,000, and that the executor subsequently sold one of said lots for $5,000, 
which sale was approved by the probate court, and the proceeds thereof 
duly accounted for in the estate, and that the other lot was duly inven- 
toried and accounted for and still remains as the property of said estate. 
Judgment was rendered accordingly, to the effect that the defendant take 
nothing by his cross-complaint, and that the plaintiff, as executor of the 
estate of Alexander Bell McRae, deceased, take judgment for the speci- 
fied amounts of the notes described in counts one, two, three and four 
of the complaint, together with accrued interest. Attorney’s fee was 
allowed in the first count for the sum of $150, and in each of counts two, 
three and four in the sum of $250. The judgment further provides that 
the bank, as executor of said estate, holds a lien upon defendant’s inter- 
est in the estate of his father, by virtue of said assignment, to secure the 
payment of the notes described in counts one, two and three of the 
complaint, in the aggregate sum not exceeding $10,670, and interest. 
Foreclosure of the lien and sale of said interest in the estate to satisfy that 
lien was directed. From that judgment the defendant has appealed. 

Separate findings and an order of court settling the tenth annual ac- 
count of the executor of the will of said deceased also appear in the clerk’s 
transcript of this case, but no appeal appears to have been taken from 
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that order. However, there is adequate evidence to support the findings 
and order settling and approving that tenth annual account. 

The complaint states valid causes of action for money due to the 
estate of Alexander Bell McRae, deceased, upon the four promissory 
notes set out in counts one, two, three and four thereof, and for fore- 
closure and sale of defendant’s interest as an heir of said estate to 
satisfy the lien created by defendant’s assignment to the executor of the 
estate of that interest to secure payment of said notes, to the.extent of 
$10,670, and interest, as provided therein. 

The appellant contends that the complaint fails to state causes 
of action as to the first, second and third counts because each count 
asserts that “This note represents the same indebtedness of the maker to 
Bank of America N. T. & S. A., which was guaranteed by A. B. McRae.” 
It is not claimed the fourth and fifth counts are defective on that ac- 
count. The fourth count states a cause of action upon an original in- 
debtedness to the estate due upon a promissory note for the sum of 
$4,204.57, dated March 4, 1941. The fifth count states a cause of ac- 
tion for foreclosure and sale of a lien on defendant’s interest in the es- 
tate created by his assignment to the estate to secure the payment of 
the notes described in the first three counts. The first three counts do 
allege that the respective notes described therein were for an original 
indebtedness due to the Bank of America, but it is alleged that each of 
said notes was guaranteed by A. B. McRae. Those guarantees created 
a liability on the part of the estate to pay the notes. In 34 Corpus 
Juris Secundum, Executors and Administrators, § 376, p. 122, it is said: 

“The estate of a guarantor or surety may be held responsible for 
claims arising under the contract which have accrued prior to his death.” 

The original notes held by the bank matured according to their ex- 
press terms prior to the death of the guarantor, Alexander Bell McRae, 
which occurred June 3, 1932. There was then an absolute liability 
of the estate to pay the notes since the maker thereof had defaulted. It 
was not necessary for the bank to first exhaust its remedy by suit, fore- 
closure of the lien, or otherwise, as a prerequisite to liability of the 
guarantor. The guaranty was absolute and unconditional. Civil 
Code, sec. 2807; Pierce v. Merrill, 128 Cal. 464, 61 P. 64, 79 Am.St.Rep. 
56; Cooke v. Mesmer, 164 Cal. 332, 342, 128 P. 917; 13 Cal.Jur. 110, sec. 
22. In the text last cited it is said: 

“The liability of the guarantor of an absolute and unconditional 
guaranty is fixed when the principal obligation matures and is not 
predicated upon the exhaustion by the creditor of his remedies against 
the principal debtor, or the exhaustion of other security for the debt; 
and it is immaterial whether the debtor can or cannot pay the debt.” 


A guaranty is unconditional unless its terms import some condition 
precedent to the liability of the guarantor. Cooke v. Mesmer, supra, 
164 Cal. at page 342, 128 P. 917; Civil Code, sec. 2806. The bank’s 
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claims, based on the three matured and unpaid notes, which were 
guaranteed by the deceased, were properly presented to and allowed by 
the probate judge, on November 14, 1932. Probate Code, sec. 703. 
After their allowance, and before their payment they would bear the 
same rate of interest which is allowed on judgments. Probate Code, 
sec. 733; 11A Cal. Jur. 799, sec. 568. 


The defendant’s assignment of his interest in his father’s estate was 
made December 5, 1932, to the executor and not to the bank in its cor- 
porate capacity, after the bank’s claims had been approved by the 
probate judge and filed in the estate. The assignment declares that, 
“T, Clarence A. McRae, do hereby assign, sell and transfer to Bank of 
America .. . as executor of the will and estate of Alexander Bell McRae 
. . » deceased, all that part (and the whole if necessary) of my right 
title and interest in the estate of Alexander Bell McRae, . . . sufficient 
to cover and/or pay any payment or payments which said estate shall 
make on account and by reason of the said guarantee to said Bank 
of America National Trust and Savings Association, not exceeding said 
sum of $10,670.00 and interest.” The court properly determined that 
the assignment was made to the executor to secure the estate for pay- 
ment of defendant’s debt to the bank, represented by the three notes 
described in counts one, two and three of the complaint, which the 
deceased had guaranteed prior to his death. The attorney’s fees which 
were allowed by the court were properly included in that indebtedness, 
for the notes specifically provided for such payments. The court also 
found that the assignment was not procured by fraud or misrepresenta- 
tions on the part of the executor or the bank. That finding is amply 
supported by the evidence. The assignment was procured for the bene- 
fit of the estate. 

After the bank’s claims had been approved and allowed, they were 
included in the annual account of the executor, which, after due notice 
was formally confirmed and approved without objection, from which 
order no appeal was taken. That order settling the annual account of 
the executor, which included the allowance of said claims, was final and 
conclusive upon this appellant and against all persons interested in the 
estate. Estate of Wear, 20 Cal.2@d 124, 127, 124 P.2d 12; Estate of 
Soboslay, 4 Cal.2d 177, 180, 47 P.2d 714; Probate Code, sec. 931; 11B 
Cal. Jur. 619, sec. 1150. In Estate of Rider, 199 Cal. 742, at page 
746, 251 P. 805, at page 807, it is said that: 


“It was error, therefore, on the part of the probate court to charge 
said executor with the items which had previously been allowed and 
approved by the court in the order settling the first and second annual 
accounts. These orders were conclusive against all parties in any way 
interested in the estate, saving, of course, persons laboring under any 
legal disability.” 
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The court properly determined that there was adequate considera- 
tion for the notes executed to the executor of the estate of said deceased. 
They were given in payment of an antecedent debt due from the maker 
thereof to the bank and guaranteed by the deceased. The renewal 
notes contain the endorsements that they were given in renewal of the 
notes payable to Bank of America, which were guaranteed by A. B. 
McRae. It also appears that the times of payments of the original notes 
were extended by the renewal notes. The defendant did not deny that 
he owed the indebtedness. There was therefore sufficient consideration 
for the renewal notes upon which this action is founded. Every negotia- 
ble instrument is deemed prima facie to have been issued for a valuable 
consideration. Civil Code, sec. 3105. An antecedent or preexisting debt 
is sufficient consideration for a promissory note, and the extension of 
time for payment of the debt constitutes adequate consideration for 
the renewal of a note. Lincoln Holding Corporation v. Levering, 219 
Cal. 427, 27 P.2d 74; Bank of America Nat. Trust & Savings Ass’n v. 
Hollywood Improvement Company, 46 Cal.App.2d 817, 822, 117 P.2d 
13; 19 Cal.Jur. 839, secs. 36,37; 10 C.J.S., Bills and Notes, § 150, 
p. 604. 


The chief contention of the appellant is that Lots 3 and 5, in Block 4 
of Roseville, were conveyed by the defendant and his wife, January 19, 


1933, to the executor of the estate of Alexander Bell McRae, deceased in 
trust, and without consideration, and that the executor failed to account 
therefor or for the rents, issues and profits therefrom. We are of the 
opinion there is no merit in these contentions. The court found that 
said lots were not the property of the defendant or his wife; that they 
belonged to the estate; that “shortly prior to his death, said decedent 
conveyed the legal title to said real property to defendant and his wife, 
for the purpose of enabling defendant to borrow money upon the 
security thereof, and that the conveyance by defendant and his wife 
to plaintiff herein, as executor aforesaid, and for the benefit of the es- 
tate of said decedent and those entitled thereto, was for the purpose 
of revesting said legal title in the successors in interest of said decedent.” 
The court further found “that said conveyance was not made to plain- 
tiff, as executor, in trust; that said deed was a deed absolute.” The court 
also found that the deeds were not procured by fraud or without con- 
sideration, and that the lots were of the value of $6,000, and that the 
executor subsequently sold one of said lots for $5,000, and accounted 
to the estate therefor, together with the other lot, with the rents, 
issues and profits therefrom, and which account was settled, allowed 
and approved without objection. The evidence adequately supports 
the foregoing findings. 


We are of the opinion the failure to proceed under Section 578 of 
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the Probate Code is immaterial under the facts of the present suit by 
the executor to recover the amounts due from the defendant upon his 
promissory notes, and to foreclose the lien to secure their payment, 
created by the assignment of defendant’s interest in the estate. There 
was no effort on the part of the executor to compromise the indebted- 
ness of the defendant. It was the duty of the executor to collect that 
indebtedness for the benefit of the estate. The filing and allowance of 
the bank’s claims was not a compromise of indebtedness. It was the 
enforcement of the absolute liability of the estate pursuant to the 
written guaranty of the decedent to pay defendant’s three notes 
held by the bank. In fulfilling that duty the executor procured the 
defendant to execute new notes payable to the estate, after the bank’s 
claims had been allowed. The defendant voluntarily renewed the 
notes. Upon default of payment of those notes the executor proceeded 
to bring this suit to enforce their payment for the benefit of the estate. 
It was not necessary, as a prerequisite to the maintenance of this suit, 
to first file with the probate court a petition under Section 578 of the 
Probate Code, for authorization either to allow the claims or to collect 
the indebtedness. 


Finally, the appellant contends that since the bank’s claims were 
allowed and filed in the estate November 14, 1932, and this suit was not. 


commenced until May 17, 1944, the statute of limitations bars this ac- 
tion. The defendant’s original three notes had not been permitted to 
outlaw. Those notes had been renewed “three or four times.” The 
three notes, dated July 12, 1940, upon which counts one, two and three 
of the complaint are based, were signed by the defendant. His answer 
admits the execution of those notes. Each of them specifies that it 
represents “the same indebtedness of the maker to Bank of America 
... which was guaranteed by A. B. McRae.” Within one month there- 
after, the defendant executed and delivered to the executor his written 
assignment of his interest in his father’s estate to secure payment of 
those identical notes to the extent of $10,670, and interest. That assign- 
ment became a lien on defendant’s interest in the estate to that extent. 
The defendant paid no portion of that indebtedness. The estate was a 
guarantor of that indebtedness. In 24 American Jurisprudence 957, sec- 
tion 125, it is said: “The statute of limitations does not begin to run 
upon the implied undertaking of the debtor to reimburse the guarantor, 
until the latter has paid the debt.” It does not appear when the bank’s 
claims upon the guaranteed notes were paid, if indeed they have been 
paid. The bank was entitled to payments of its claims in due course of ad- 
ministration. The estate has not been closed. But, assuming the claims 
were actually paid, each renewal of the notes extended the statute of 
limitations. 16 Cal. Jur. 573, sec. 169. In the text last cited it is said 
in that regard: 
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“Tf before an obligation is barred by the statute it is renewed for 
an additional period, or another obligation given in its stead, this has 
the effect of initiating a new period of limitations, which commences to 
run after the expiration of the time set in the renewal.” 


Moreover, the defendant is estopped from asserting the bar of the 
statute of limitations for he voluntarily executed renewal notes for the 
same indebtedness several times, and, with full knowledge of the trans- 
actions, he executed and delivered to the executor his assignment of 
interest in the estate to secure payment of the identical indebtedness 
which he now asserts was previously barred by the statute of limitations. 
The repeated renewal of the notes with accumulated unpaid interest on 
the original indebtedness, including the notes dated July 12, 1940, which 
specifically refer to the original indebtedness and the written guaranty 
of the deceased, and the defendant’s assignment as security for pay- 
ment thereof, of his interest in the estate which also refers to the same 
notes guaranteed to the Bank of America, furnishes adequate evidence 
of new promises to pay the indebtedness represented by the original 
notes, in compliance with Section 360 of the Code of Civil Procedure, to 
toll the statute of limitations, even though the statutory time for com- 
mencing his.action had previously expired. Tuggle v. Minor, 76 Cal. 96, 
101, 18 P. 131; Clunin v. First Federal Trust Company, .189 Cal. 248, 
253, 207 P. 1009; Estate of Cole, 52 Cal.App.2d 520, 527, 126 P.2d 660, 
663. In the Cole case, supra, the court says: 


“The provisions of section 360 of the Code of Civil Procedure that 
no acknowledgment or promise is sufficient evidence of a new or con- 
tinuing contract, by which to take the case out of the operation of 
the statute of limitations ‘unless the same is contained in some writing, 
signed by the party to be charged thereby,’ as was stated in Lehman v. 
Newcomer, 118 Cal.App. 145, 147, 4 P.2d 994: ‘have for their object, and 
effect, the establishment of “a rule, not with respect to the character 
of the promise or acknowledgment from which a promise may be in- 
ferred, but with respect to the kind of evidence by which the promise 
or acknowledgment shall be proved.” . . . Extrinsic evidence to make 
certain the reference in such a writing, is proper. [Citing authorities.]’ 


“ce 
* 


. . If one of the series of papers which appear to have some 
relation to the same manner is signed by the party to be charged, this 
is enough, as all the papers are to be considered together as forming one 
contract or memorandum. There is no doubt, also, that parol evidence 
is admissible to identify any paper referred to.’ ” 


We think there is adequate competent evidence in this case to show 
a written promise of the defendant to pay the three notes, to prevent 
the statute of limitations from barring this action, and to estop him 
from denying his liability on those notes. 

For the foregoing reasons the judgment is affirmed. 
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Joint Bank Accounts 


Stiles v. Newschwander, Court of Errors and Appeals of New Jersey, 
54 Atl. Rep. (2d) 767 


A gift of a bank deposit in terms either of common ownership 
or of joint tenancy is but prima facie evidence of an intention to 
make a present gift; and the writing succumbs to proof in quality 
sufficient to overcome that presumption. 

In the instant case decedent added her brother’s name to her 
bank account for convenience of withdrawal merely, and not to vest 
in him a beneficial interest in the fund. The decedent was then 68 
years of age, and in ill health and in such physical condition that she 
could not safely journey to the bank. Although the account was 
made payable to either or survivor, the evidence in the case over- 
came the presumption of an intention to make a present gift from 
form of account, and gift to brother in case of survival was testa- 
mentary and void for nonconformance with statute of wills. 


Appeal from Court of Chancery. 

Suit by Raymond B. Stiles, administrator of the estate of Emma L. 
Newschwander, deceased, against Albert Newschwander and another 
to recover a fund on deposit with bank from a decree in favor of de- 
fendants, 189 N.J.Eq. 1, 49 A@d 572, complainant appeals. 

Decree reversed and cause remanded for further proceedings in con- 
formity with opinion. 

Stickel & Stickel, of Newark (Fred G. Stickel, Jr., and Harold M. 
Kain, both of Newark, of counsel) , for appellant. 

Louis H. Hollander, of Newark, and Harold N. Gast, of Perth Am- 
boy, for respondents. 


HEHER, J.—The matter here in controversy is the title to a fraud on 
deposit in a savings bank of Newark. The account was originally in the 
name of appellant’s decedent, Emma L. Newschwander; and all the 
moneys deposited therein were her property. On December 1, 1941, 
she made application to the bank to “add the name” of her brother 
Albert, with whom she had her abode, “to my account . . ., making 
same payable to either or survivor”; and the request was granted. On 
September 26, 1944, she suffered a cerebral hemorrhage; and she died on 
the ensuing February 5th. On the day of the cerebral stroke, Albert had 
the’ entire deposit, then in excess of $3500, transferred to his name 
alone; and five weeks later he had his wife’s name added to the account. 

The critical inquiry is whether the decedent, by the addition of her 
brother’s name to the account, intended a gift to him in praesenti of an 
interest in the fund. The learned Vice Chancellor found such an in- 
tent, and therefore a valid gift inter vivos. We take a different view. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $458. 
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Neither the form nor the content of the account is, in itself, con- 
clusive of the issue of title and ownership. Such interest (if any) as 
the survivor has in the deposit derives from a gift inter vivos and not 
from a contract between the codepositors inter se; and a gift, in turn, 
derives its legal efficacy solely from the intention of the donor. A do- 
native purpose is an indispensible requisite. And a valid gift inter vivos 
goes into immediate and absolute effect. If the design of the deceased 
transferor was not an immediately effective gift, but a transfer merely 
for convenience of withdrawal, with retention in herself of full owner- 
ship and absolute dominion over the deposit until her death, Albert 
to take the balance of the fund in the event of his survival, without any 
present interest in the deposit, there was not a gift in praesenti; and 
the gift in case of survival, i.e. to take effect upon the death of the 
transferor, would be testamentary in character and void for noncon- 
formance with the statute of wills. A gift of a bank deposit in terms 
either of common ownership or of joint tenancy is but prima facie 
evidence of an intention to make a gift in praesenti; and the writing 
succumbs to proof in quality sufficient to overcome that presumption. 
These are the principles pertinent here. Rush v. Rush, 138 N.J.Eq. 
611, 49 A.2d 238. 

The learned Vice Chanceller [49 A.2d 572, 574], deduced that the 
deceased transferor and her brother Albert “both intended that during 
her lifetime he should draw upon the fund only for her convenience and 
benefit, and that he should have for his own use whatever might remain 
in the account at her death”; but he also concluded that the decedent 

designed a gift in praesenti, with “Albert’s title . . . burdened with a 
trust in favor of his sister so long as they both lived.” He perceived 
no evidence of this intent except in the frame of the account. He rea- 
soned thus: “In the instant case, there is no satisfactory evidence ex- 
cept the form of the account itself by which to determine whether” the 
decedent “had the one intention or the other. Likely, she did not con- 
sider the subject. In the absence of proof to the contrary, the form of 
the account governs, for it shows not only what was done, but presum- 
ably, what was intended. An account in two names, payable to either 
one or to the survivor, evidences a gift to take effect in praesenti.” And 
therein he fell into error. Although finding that in all likelihood the 
decedent “did not consider the subject” of whether to vest in Albert a 
beneficial interest in the deposit in praesenti or in futuro merely, i.e. 
upon her death, the Vice Chancellor nevertheless held that the shape of 
the account betokened an intention to make a gift in praesenti, and 
that intention must therefore be effectuated. Thus, the form of the de- 
posit was made a substitute for an intention that did not exist in fact. 
If the decedent did not “consider the subject” of a gift in praesenti, it 
goes without saying that she could not have had an intention to make 
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such a gift. Intention is a matter of fact not of formula. The form 
of the account may raise a rebuttable presumption either of a joint 
tenancy or of common ownership, indicating an intention to transfer 
a present beneficial interest to the donee, but it is not a substitute for 
the intention itself. If there was in fact no intention to transfer an 
interest in praesenti, there was not a gift inter vivos. If, in the absence 
of evidence, contra, the presumptive inference of an intention to make 
a gift presently effective is drawn from the frame of the deposit, it is one 
thing; but where the evidence affirmatively shows a contrary intention or 
no intention at all, one of the essential requisities of a gift inter vivos is 
wanting. — 

Neither RS. 17:9-5 nor 17:9-5.1, N.J.S.A., gives rise to a conclusive 
presumption of a gift of a present beneficial interest in the deposit, with 
the right of survivorship that is an incident of a joint tenancy, where 
words of joint tenancy or joint ownership are used in the creation of 
the account. The section first cited lays down a rule of evidence rather 
than of substantive law. Words of joint tenancy or of common owner- 
ship merely constitute presumptive evidence of an interest by survivor- 
ship which stands until overthrown by proof contra. And the second 
section, applying to savings banks, has references only to the protec- 
tion of the bank in the payment of the fund to either of the codeposi- 
tors, even though the other be dead. Rush v. Rush, supra. 

Thus, the form of the account here is but prima facie evidence of an 
intention to make a gift in praesenti; and we find that the presuption 
has been rebutted by the proofs. There was no donative intent. There 
is no basis whatever for the Vice Chancellor’s finding that the decedent 
designed to transfer to Albert a present joint title to the account, “bur- 
dened with a trust in favor of his sister so long as they both lived.” 
Albert’s name was added to the account for convenience of withdrawal 
merely, and not to vest in him a beneficial interest in the fund. The 
decedent was then 68 years of age, and in ill health. She was afflicted 
with myocarditis and arteriosclerosis, and she had just had a thrombosis. 
Her physical condition was such that she could not “safely” journey to 
the bank; and, besides, walking caused “much pain” and aggravated her 
ailments. She was “worried” and “nervous” and “terribly upset”; and 
her physician (whose credibility is not impeached or even questioned) 
advised her to designate one of her brothers as her “agent” to “take 
care of her (bank) account” and “look after her financial affairs.” The 
physician was quite insistent on this course as a necessary health meas- 
ure. The decedent first asked her brother Charles to act in this capacity, 
but he declined for fear of “criticism.” He suggested that Albert be 
asked to serve, but she demurred. She then requested her sister Kittie to 
undertake the task, but Kittie proposed Albert as a more convenient 
representative because decedent lived with him. The physician’s advice 
was given on October 25, 1941; and the name of Albert was added to the 
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account on the ensuing December Ist. Thereafter, both the decedent 
and Albert treated the deposit as her exclusive property. All the with- 
drawals were made by her or on her behalf until Albert caused the ac- 
count to be transferred to his name alone, immediately after she suffered 
the cerebral stroke; and Albert made no deposits of his own money 
therein. *The fund constituted almost the whole of decedent’s estate. 
Her remaining property consisted of life insurance amounting to a little 
in excess of $600, which was used to defray, in part, the cost of hospitali- 
zation during her last illness and funeral expenses. 

This testimony of the attending physician and Charles and Kittie 
is consistent and entirely reasonable and credible; and thus the self- 
interest of the kinsmen does not reasonably afford the basis for a dis- 
crediting inference. It illustrates and gives character to the decedent’s 
subsequent act giving rise to the joint account; it is revelatory of the 
motive and intent. The declarations after the event are of questionable 
competency. Perhaps, because of the peculiar nature of joint bank de- 
posits, their admission into evidence is sustainable on principle. Un- 
like other transactions taking the form of a gift, the act of placing the 
name of another on one’s bank account is not unequivocal as respects 
the intention. But we have no occasion to consider the question. These 
declarations tended to show only a gift in futuro testamentary in char- 
acter, and therefore unenforceable. 


And, as was the case in Rush v. Rush, supra, Albert’s conduct is 
altogether inconsistent with the current claim of ownership of the de- 
posit. It betrays an awareness that there was no intention to make 
a gift in praesenti. As we have seen, he caused the fund to be transferred 
to himself alone immediately after his sister had the cerebral seizure; 
and five weeks thereafter, while his sister yet lived, he caused his wife’s 
name to be added to the account. He said this was done to avoid in- 
heritance taxes. Even so, the act does not serve to inspire confidence 
in his testimonial integrity. But is not avarice a much more likely 
hypothesis? Two weeks after his sister’s death, Albert wrote to Charles 
promising an “accounting” in two months; and the promise was reiterated 
in subsequent letters; but he finally informed Charles that “Grace (Al- 
bert’s wife) has decided to keep that money and I am going to stand 
by Grace,” and that he (Albert) “was entitled to the money for what” 
he “had done for” his “sister for 31 long years.” 

The Vice Chancellor palliates Albert’s transfer of the fund to his 
name alone, and thereafter to himself and his wife jointly, while his sis- 
ter still lived, as in no sense a breach of duty, but a transfer in trust 
for his stricken sister during her lifetime, which trust he had not vio- 
lated, and so he did not lose the right of survivorship on the theory of 
a transformation of the account into an estate in common. But it was 
plainly an appropriation of the exclusive title to the deposit during his 
sister’s lifetime, and thus a deprivation of her title and the use of the 
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moneys before her death; and its significance lies in what would seem 
to be the implicit recognition thereby of a want of title and a determina- 
tion to acquire the fund irrespective of title. The transfer of the deposit 
was a radical measure that would not have been invoked, we are quite 
convinced, if Albert had a sense of security grounded in the knowledge 
of an intention on the part of his sister to vest in him a ben@ficial in- 
terest in the fund; certainly, he cannot complain if his conduct in this 
regard, indefensible on his own version of the transaction, be so in- 
terpreted. One’s behavior is ordinarily more revealing as to state of 
mind than one’s words. After the issue is made comes the rationaliza- 
tion. 

In the circumstances, a holding that, by the addition of her brother’s 
name to the account, the decedent intended to transfer to him a present 
beneficial interest in the fund would be utterly opposed to reason and 
logic. The form of the deposit loses meaning in this regard in the light 
of all the facts and circumstances. 

The decree is accordingly reversed, with costs; and the cause is re- 
manded for further proceedings in conformity with this opinion. 


Garnishment Against Depositor Where Funds 
Belong to Another 


Susman v. Exchange National Bank of Colorado Springs, Supreme Court of 
Colorado, 183 Pac. Rep. (2d) 571 


The garnishing creditor can reach funds of the depositor only in 
cases where the depositor is the true owner thereof. The creditor 
of a bank depositor who garnishes money in the bank to the credit 
of his debtor is in no better position than the depositor. Consequently 
funds cannot be attached or garnished in an action against the de- 
positor where they have been deposited in trust or belong to another. 

Therefore, in the instant case, if the deposit in the bank was, in 
equity, the property of the city, although it stood in Parker’s name 
respondents had no right to a judgment against the garnishee. 


Proceeding by Yvette Susman, assignee of Credit Finance Indus- 
trial Bank, wherein garnishment summons was served and wherein E. A. 
Pring intervened. To review a judgment for the intervener, Yvette 
Susman brings error. The intervener died, and the Exchange National 
Bank of Colerado Springs, Colo., as excutor of the estate of E. A. Pring, 
deceased, was substituted in his stead. 

Affirmed. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $106. 
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Graham Susman and Hyman D. Landy, both of Denver, for plaintiff 
in error. 


Fred W. Varney, of Denver, for defendant in error. 


HILLIARD, J.—A proceeding in intervention involving money in a 
bank account, being held pursuant to garnishment. Findings and judg- 
ment were in favor of the intervener. 

It appears that in February, 1931, an industrial bank was given 
judgment against one Taylor, in the sum of $1,965; that about five 
years subsequent thereto plaintiff in error became assignee of the judg- 
ment; that July 15, 1943, or seven years after the assignment, execution 
was issued on the judgment, and in aid thereof garnishment summons 
was served on a Denver commercial bank; that July 27, 1943, the bank 
answered that the judgment debtor had a balance of $728.66 on deposit 
with it, but that one E. A. Pring had served notice that said funds 
were his property, and that he intended to intervene in that behalf: 
that October 9, 1943, said Pring, proceeding pursuant to paragraphs 
(a) and C (c), of rule 24, and paragraphs (h) and (n), rule 103, Colo- 
rado Rules of Civil Procedure, filed a petition in intervention in which 
he alleged that he was the owner of the funds involved, and more par- 
ticularly that July 7, 1943, he had issued and made payable to the order 
of the said Taylor, his check on the Exchange National Bank, Colorado 
Springs, in the sum of seven hundred fifty dollars, “in trust for the sole 
and specific purpose of enabling . . . Taylor to use same for the ‘pur- 
chase of five Durham milk cows for the account of petitioner, . . . from 
a person by the name of Peterson, who resided near Sedalia, Colorado,” 
and that Taylor had “interviewed said Peterson and initiated a trans- 
action to purchase said cows; but that prior to the time of completion 
of the said purchase for the account of this petitioner, said . . . Taylor 
deposited the check of this petitioner in his, the said Taylor’s account 
in the Central Savings Bank and Trust Company ..., and that the 
$723.00 found in said account by said writ of garnishment, and reported 
by said garnishee, was and is the proceeds of said check of this petitioner, 
and was and is the property and funds of this petitioner.” Intervener 
further alleged that the present instance was not different from “other 
transactions over a period of several years between intervener and... 
Taylor, wherein Taylor has acted as agent and trustee for this intervener 
in the purchase of cattle, land and in numerous other transactions.” 

Challenged below by motion to dismiss, the petition in intervention 
was adjudged to be sufficient. Answering the judgment creditor again 
challenged the legal sufficiency of the petition, and for a second answer, 
alleged the facts of the garnishment to the effect already stated in this 
opinion, and that the garnishee had answered that it “held to the credit 
of . .. Taylor, the sum of seven hundred twenty-eight dollars and 
sixty-six cents.” Denied that the intervener was the owner of said 
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money, and denied generally otherwise. Subsequently, and with leave 
of court, an amendment to the answer was filed, which reads: “If the 
funds impounded by the garnishment are the property of the intervener, 
then and in that event, the said intervener, E. A. Pring, is estopped 
from intervening in the above mentioned case, of making any claim to 
the proceeds of garnishment, or any part thereof, by reason of the fact 
that the said intervenor, E. A. Pring, by his acts and conduct, permitted 
the funds and bank account, which were subjected to garnishment, to be 
and stand in the name of the defendant C. H. Taylor, which said funds 
are subject to withdrawal only by the said defendant C. H. Taylor.” 

By his own testimony, and that of Taylor and Taylor’s grown son, 
the intervener supported the allegations of his petition. His check of 
the date alleged and in sum of $750, payable to the order of Taylor, 
and showing that it had been deposited to Taylor’s credit in the garnishee 
bank, was admitted in evidence as an exhibit. The judgment creditor 
offered no evidence. After argument of counsel, the court found generally 
for the intervener, and particularly that the money involved belonged 
to the intervener. Finding otherwise in that regard, the record con- 
sidered, as we are persuaded, would not have been justified. Indeed, 
the judgment creditor does not seriously contend that the evidence failed 
to support such finding. Rather, the contention is that the situation 
was such that the intervenor is estopped to lay claim to the money, 
hence, as argued, the evidence upon which the court made its findings, 
was incompetent. 

But does the doctrine of estoppel operate here? In the view of the 
trial judge, it does not. Generally, as it is well to keep in mind, that 
doctrine “is not regarded with favor, and should be applied only when all 
the elements constituting an estoppel clearly appear.” Langley v. 
Young, 72 Colo. 466, 211 P. 640, 642. “Estoppel can arise only where 
the one relying thereon has changed his position to his material detri- 
ment.” Thomas v. First Nat. Bank, 97 Colo. 474, 51 P.2d 589, 591. 
“An estoppel operates only when the person relying upon it has been 
misled to his disadvantage.” Williams v. Hankins, 75 Colo. 136, 225 
P. 243, 245. “The essential elements of estoppel must be pleaded and 
proved. Griffith v. Wright, 6 Colo. 248. One of these elements is 
conduct which has misled defendant to his injury.” Commercial Inv. 
Co. v. Newhagen, 83 Colo. 533, 266 P. 713. Was plaintiff in error here 
misled by any act of the intervener? Analysis of the record should 
reveal the answer. We note again that the judgment was given in 1931. 
Five years later it was assigned to plaintiff in error, and she had owned 
it some seven years before she procured the issuance of an execution 
thereon and caused summons in garnishment to be served on the bank 
which answered as to the fund here involved. That the credit extended 
to the debtor in the first instance was because of what the intervener 
did here, or at all, clearly does not obtain. Neither does it appear that 
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after plaintiff in error became owner of the judgment, or ever, proceeding 
upon the relationship between the intervener and her judgment creditor, 
made manifest here, she was led to act to her material detriment in the 
premises. “A judgment creditor cannot have his debt satisfied out of 
property held in trust for another, no matter how completely his debtor 
may have exercised apparent ownership over it, unless it was upon the 
faith of such ownership that the credit was given.” Marx v. Parker, 9 
Wash. 473, 37 P. 675, 43 Am.St.Rep. 849. “Garnishment proceedings will 
reach such moneys, credits, or other property as actually. belong to 
defendant, and only such property. They will not reach property 
which in equity and good conscience should be treated as the property 
of someone other than defendant, and where defendant’s title to property 
is so defective that he could not retain it as against a third person such 
property cannot be considered as belonging to him for the purpose of 
garnishment.” 38 C.J.S., Garnishment, § 71, page 267. 

“The garnishing creditor can'‘reach funds of the depositor only in 
cases where the depositor is the true owner thereof.” 38 C.J.S., § 80, 
page 282. “The creditor of a bank depositor who garnishes money in 
the bank to the credit of his debtor is in no better position than the 
depositor. Consequently funds cannot be attached or garnished in an 
action against the depositor where they have been deposited in trust or 
belonging to another.” 4 AmJur., Attachment and Garnishment, p. 
" 719, § 256. See, generally, Latham v. Gregory, 9 Colo.App. 292, 47 P. 
975; Burnett v. Jeffers, 88 Colo. 613, 299 P. 18; Farmers’ & Mechanics’ 
Nat. Bank v. King (an exhaustive study) , 57 Pa. 202, 98 Am.Dec. 215; 
Home Land & Loan Co. v. Routh, 123 Ark. 360, 185 S.W. 467, Ann.Cas. 
1917C, 1142; Morrill v. Raymond, 28 Kan. 415, 42 Am.Rep. 167; 
Marx v. Parker, supra; Packer v. Crary, 121 Iowa 388, 96 N.W. 870; Van 
Alen v. American Nat. Bank, 52 N.Y. 1. “The fact that an agent de- 
posits the funds of his principal in a bank account which stands in the 
agent’s name does not give the agent any interest which can be sub- 
jected to the payment of his debts. Proof that the money in fact be- 
longs to another will defeat an attempt by the creditors of the agent 
to seize the deposit.” Kinnison v. Guaranty Liquidating Corp., 18 
Cal.2d 256, 115 P.2d 450, 454. “Although garnishment is a purely 
statutory proceeding, it is always administered upon equitable prin- 
ciples.” Marx v. Parker, supra, at page 480, of 9 Wash., at page 677 
of 37 P., 43 Am.St.Rep. 849. “Therefore, if the deposit in the bank 
was in equity, the property of the city, although it stood in Parker’s 
name, respondents had no right to a judgment against the garnishee.” 
Marx v. Parker, supra, at page 475 of 9 Wash., at page 675 of 37 P.., 
43 Am.St.Rep. 849. We regard Schraeder v. Mitchell, 73 Colo. 320, 
215 P. 147, and Zuckerman v. Gunther, 105 Colo. 176, 96 P.2d 4, em- 
phasized by counsel for plaintiff in error, as distinguishable. Error is not 
perceived. Let the judgment be affirmed.. 





\ 
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Deposit in Wife’s Name Not Subject to Community 
Debt by Garnishment Against Bank 


Lacaze v. City Bank & Trust Co., Court of Appeal of Louisiana, ~ 
31 So. Rep. (2d) 891 


Money on deposit in a bank in the wife’s name could not be 
subjected, as community property, to the payment of a community 
debt by means of garnishment against the bank to which the wife 
is not a party. 

The husband may not without the consent of the wife have 
restored to him through judicial proceedings, the administration of 
community funds that have passed into the possession of the wife 
in the manner herein disclosed, so long as the marital ties are not 
dissolved, or sought to be dissolved. 

Cases on this point make it clear that such funds may only be 
paid out on the wife’s authority, and that in a judicial proceeding, 
designed to have the funds subjected to payment of debts of the hus- 
band or of the community, she must be a party thereto. This 
clearly proves that the right of the wife in funds making up such 
an account cannot be affected through proceedings against the de- 
positary only; and that is what is sought to be done in the present 
case. 


Action by Rouil Louis Lacaze against City Bank & Trust Company 
to compel defendant to pay over, to plaintiff, community funds de- 
posited in the bank by plaintiff’s wife to her individual account. From 
an adverse judgment, plaintiff appeals. 

Judgment affirmed. 

James W. Jones, Jr., of Natchitoches, for appellant. 

Gahagan & Pierson, of Natchitoches, for appellee. 


TALIAFERRO, J.—The question of law tendered in this case is: 
Can a husband, as a head and master of the community of acquets and 
gains, compel a bank, without the wife’s consent or authority, to pay 
over to him community funds deposited in the bank by the wife to 
her individual account? 

Plaintiff herein appealed from judgment sustaining exceptions of no 
cause and no right of action interposed by the depositary bank. 

The facts of the case, disclosed from the petition, are these: 

Plaintiff was married to his wife, Ruby C. Lacaze, nee Rachel, on 
April 17, 1941. During the year 1942 he was inducted into the armed 
forces of his country and on April 27, 1943, embarked for overseas 
duties. He was honorably discharged on September 4, 1945. During 
his service overseas he, as by him alleged, “caused to be paid to and 


NOTE—For similar divisions see B. L. J. Digest (Fifth Edition) §105. 
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forwarded to his said wife cash funds in excess of $1,500.00,” which 
she deposited to her own account and in her own name, in defendant 
bank. Presumably, the funds referred to were the proceeds of service 
and allotment checks issued by the Government. 

Plaintiff further alleged that he inquired of said bank on or about 
October 1, 1946, the balance in his wife’s account therein, and was 
informed that it was then $1,026.50; that he then informed the officers of 
the bank that he was the husband of the depositor, and again on March 
7, 1947, he inquired of the bank the balance in said account at that time 
and was advised that it was $541.17; that he then drew a check in his 
own favor on the bank for said balance, presented it for payment, and 
payment thereof was refused. 

Plaintiff further alleged that he informed the bank officials that said 
funds constituted an asset of the community of acquets and gains be- 
tween him and his wife and as head and master thereof he was entitled 
to possession thereof. It is on this theory that this suit is predicated. 
He sued to recover judgment primarily for $1,026.50 and, alternatively, 
for $541.17. 

We were informed on oral argument of counsel that plaintiff and 
his wife at time this suit was filed were estranged, but that no suit for 
divorce or separation had been instituted. 

Under Act No. 63 of 1896 and Section 3 of Act No. 45 of 1902, a 
married woman may open in her own name a checking or savings ac- 
count in any bank of this state and withdraw funds therefrom by check 
or otherwise without the consent or authority of her husband. 

The relation, of creditor and debtor arises when a bank receives a 
deposit of money to be placed to the credit (account) of the person in 
whose name the deposit is made. Hibernia National Bank in New 
Orleans v. National Bank of Commerce in New Orleans, 204 La. 777, 
16 So.2d 352 and 7 Am.Jur. 313, § 444. 


It was held in Smith v. McCall et al., 14 La.App. 609-614, 122 So. 
149, that money on deposit in a bank in the wife’s name could not be 
subjected, as community property, to the payment of a community 
debt by means of garnishment against the bank to which the wife is 
not a party. 

In Le Rosen v. North Central Texas Oil Company, Inc., 169 La. 973, 
126 So. 442, 443, it was held that a bank, under the terms of a deposit 
to the credit of husband and wife, was obligated to account for the fund 
to the wife as well as to the husband; that the money deposited “was not 
subject to the unconditional control and order of the lessor” (the 
husband). 

Defendant confidently relies upon the case of Demasi v. Whitney 
Trust & Savings Bank, La.App., 163 So. 759, 760. This case is not at 
all decisive of the issue in the present case. That case holds that the 
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husband, as head and master of the community, may sue the depositary 
bank to recover community funds deposited therein to the account of 
the wife, that were paid out by the bank on checks of a person not 
authorized to draw them. But, in this case the funds were gone. The 
account had been closed by debit charges. The bank’s liability, if any, 
was that of an ordinary debtor. The husband as head and master of 
the community is exclusively vested with the power to sue to recover 
community property so long as the marriage regime exists. 
In passing, the court held in the Demasi case, as follows: 


“Since the bank had no knowledge that the fund formed a part of 
the community, it was authorized to permit such an account to be 
opened and to permit withdrawals to be made therefrom . . .” 


The acts of 1886 and 1902, above mentioned, are referred to by the 
court as authority for the quoted pronouncement. We do not fully 
agree with it. Even though funds tendered for deposit be assets of 
the community and knowledge of their character be imparted to the 
bank, it would still have the right to accept the deposit in the wife’s 
name and would be fully protected under said acts in paying out the 
same on her personal checks or in pursuance of her personal authority. 
If this were not true, to act safely, when a married woman applied to 
open an account in a bank it would have to satisfy itself in some way 
that the funds tendered for deposit were her separate and paraphernal 
property. The cited acts were intended to facilitate rather than hinder 
the conduct of banking business by married women at a time previous 
to their civil emancipation. Act No. 283 of 1928. 

The above cited cases, so far as our research reveals, are the only 
ones that to any extent discuss or consider the rights of married women 
as regards community funds deposited to their personal account in a 
bank, and while not decisive of the proposition propounded in this case, 
they do accord to such an account a character and status that ordi- 
narily community funds and property, in the wife’s possession, do not 
enjoy. These cases make it clear that such funds may only be paid 
out on the wife’s authority, and that in a judicial proceeding, designed 
to have the funds subjected to payment of debts of the husband or of 
the community, she must be a party thereto. This clearly proves that 
the right of the wife in funds making up such an account cannot be af- 
fected through proceedings against the depositary only; and that is what 
is sought to be done in the present case. 

Ordinarily, in a contest over funds, money or credit in which the 
holder or depositary has no real interest other than to see that the true 
owner is awarded same, the holder or depositary may relieve himself of 
responsibility by impleading all claimants and by depositing the money, 
fund or credit in court to be there battled for. By so doing, the holder 
or depositary passes out of the case. In the present case, what would 
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be the result of such procedure? The husband and wife would be left 
to wage the contest between themselves which is not permissible under 
the laws of this state, so long as no suit between them for a divorce or 
separation has been instituted. 

Really, when a husband entrusts community funds to his wife for 
deposit in bank to her individual account, he clearly, in effect, surrenders 
to her the preference right of administration of said funds that the law 
accords him. He may do this or not as he pleases. It is a matter that 
concerns only him. 

The question arises, in view of what we have just said, to wit: May 
the husband without the consent of the wife have restored to him 
through judicial proceedings, the administration of community funds 
that have passed into the possession of the wife in the manner herein 
disclosed, so long as the marital ties are not dissolved, or sought to be 
dissolved? We do not believe so. 

For the reasons herein assigned, the judgment appealed from is 
affirmed with costs. 


Defense of Absence of Consideration or That Maker 


Was Merely Accommodation Maker Not Available 
Where Promissory Note Under Seal 


Peoples-Pittsburgh Trust Co. v. Barth, Superior Court of Pennsylvania, 
53 Atl. Rep. (2d) 845 


In Pennsylvania the defense of want of consideration is not 
available in an action on a sealed instrument. Defense is available, 
however, as to a failure of consideration. Not only is it unnecessary to 
prove consideration, but in the absence of fraud the promise is 
enforcible without it. These rules apply to negotiable instruments. 

Hence, where promissory note payable on demand was executed 
under seal, upon his failure to pay, if suit were brought by the payee, 
maker could not allege that he was but an accommodation maker, 
for the very term means that he executed the note “without receiving 
value.” Since he could not thus defend against the payee, he can- 
not defend against the payee’s endorsee, notwithstanding that maker 
might have notified endorsee that maker received no value. 


Appeal No. 159, April term, 1947, from judgment of Court of Com- 
mon Pleas, Allegheny County, No. 3045, April term, 1945; James L. 
O’Toole, Judge. 

Assumpsit on note by Peoples-Pittsburgh Trust Company against 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §352. 
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Edward J. Barth. Directed verdict and judgment for plaintiff for $963.- 
13, and the defendant appeals. 

Affirmed. 

Before Rhodes, P. J., and Hirt, Reno, Dithrich, Ross, and Arnold, JJ. 

Alexander J. Bielski, of Pittsburgh, for appellant. 

Charles C. Arensberg and Patterson, Crawford, Arensberg & Duna, 
all of Pittsburgh, for appellee. 


ARNOLD, J.—The question involved in this action of assumpsit is 
whether the maker of a promissory note under seal may assert absence 
of consideration as a defense, and that he was merely an accommodation 
maker for the payee. 

At least after the decision in Conrad’s Estate, 333 Pa. 561, 3 A.2d 
697, there can be no question that in Pennsylvania the defense of want 
of consideration is not available in an action on a sealed instrument. 
Contra, as to a failure of consideration. Not only is it unnecessary to 
prove consideration, but in the absence of fraud the promise is enforcible 
without it. These rules apply to negotiable instruments. See also 
Shinn et al. v. Stemler, 158 Pa. Super 350, 45 A.2d 242. 

The appellant here executed under a seal a promissory note payable 
on demand to Thomas McCaffrey Company. Upon his failure to pay, 
if suit were brought by the payee, he could not allege that he was but 
an accommodation maker, for the very term means that he executed the 
note “without receiving value”: Section 29 of Negotiable Instruments 
Law, 56 PS. § 66. 

Since he could not thus defend against the payee, a fortiori, he can- 
not defend against the payee’s endorsee, the plaintiff bank. The fact 
that he may have notified the endorsee-plaintiff that he had received 
no value for his note, i. e., was accommodation maker, is of no import, 
for in a suit by the corporation payee itself, which had the same 
knowledge and notice, such a defense, as we have seen, is unavailable. 

Since he cannot avail himself of the defense of want of considera- 
tion, i. e., accommodation maker, it is unnecessary to decide whether 
the accommodation maker of an unsealed note may revoke before 
transfer: See Fox v. Cortner, 145 Tenn. 482, 239 S.W. 1069, 22 A.L.R. 
1341, 1348. 

Judgment affirmed. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Authority to Sell Real Estate 


Fairclough v. Wolfe, Pennsylvania Court of Common Pleas, 
December 13, 1946 

An executrix acting under the provision “I give my executrixes 
hereinafter named full power and discretion as to when they might sell 
or dispose of the whole or any part of my estate; in other words, they 
shall have full discretion between themselves to keep my estate intact 
so long as it shall be advantageous so to do, and likewise, to have the 
right to dispose of any of my personal property or real estate at any 
time should it be advantageous so to do” could not convey specifically 
devised property because (1) there is no conversion under said provi- 
sion, (2) there is no positive direction to sell, and (3) there appeared no 
necessity for the sale. 


Insurance Proceeds Payable to Named Beneficiary Designated 
as Insured’s “Wife” Although Not His Wife 


Strachan v. Prudential Insurance Company of America, Supreme Judicial 
Court of Massachusetts, 73 N. E. Rep. (2d) 840 

Ansley R. Strachan procured a life insurance policy, the proceeds 
of which were payable to “Lillian Strachan, beneficiary, wife of the in- 
sured,” and to his personal representatives if no beneficiary was living. 
Strachan died and the insurer paid the face amount of the policy to 
Lillian. Strachan’s administratrix de bonis non brought an action 
against the insurer to recover the proceeds on the ground that Lillian 
was not the insured’s wife; that she was his paramour and as such his 
designation of her as the beneficiary failed. 

The court found that it was the insured’s intention that the proceeds 
of the policy should be paid to Lillian, and the fact that she was in- 
correctly described as his wife did not render uncertain the identity 
of the beneficiary. It was not necessary that she should have an in- 
surable interest in the insured’s life. As named beneficiary, she had a 
vested interest in the benefits of the policy. The representation that the 
beneficiary was the insured’s wife was not a warranty which, if untrue, 
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would prevent her from collecting the proceeds. Her designation as 
beneficiary was not expressed to be on the condition that she was the 
insured’s wife, and her status as his legal wife was not a material ele- 
ment of the insurance contract as far as the insurer’s liability was 
concerned. 


Class Gift of Trust Estate 


Rhode Island Hospital Trust Co. v. Thomas, Rhode Island Supreme Court, 
Equity No. 1777 

A gift of testator’s residuary estate in trust with the income to be 
paid “in equal shares to my five children, Alma Stockard Thomas, 
Claude H. Stockard, Caroline Stockard Wilbur, Vera Stockard Arnold 
and Julia Marion Brereton . . . [and] Upon the termination [of the trust] 
. .. I direct my Trustees to pay over the principal of said trust estate 
and any accumulated income thereon, freed and discharged of all trusts, 
in equal shares to my said children and the issue of any deceased child 
or children, such issue of any deceased child or children taking by rep- 
resentation per stirpes and no [sic] per capita . . .” constituted a gift 
to a class, testator’s children, even though in one instance he named 
them for purposes of identification, and the trust income and corpus 
are payable to the surviving members of the class as they may be de- 
termined at the time when the income or principal is payable under 
the terms of the will. 


Estate Created by Will 

















Knisely v. Simpson, Illinois Supreme Court, Docket No. 30,084 


Where a testator, by his will, employs language sufficient to pass 
title in fee, if it be clearly shown by other clauses or parts of the will 
that he intended to reduce, qualify or cut down the fee granted, such 
intention will prevail. In particular, a devise of a fee may be restricted 
by subsequent words in a will and changed to an estate for life. Sub- 
sequent provisions of a will, in order to cut down an estate in fee 
simple absolute to a lesser estate, must be expressed in clear and un- 
mistakable language. 

In this case testator gave his wife all of his property with provision 
that she might sell and convey any or all of it the same as he might 
do were he living and at anytime she thinks best and then provided for 
a gift over of what was left after her death. It was held that he gave 
his wife a life estate with the power of sale, but not the power to dispose 
of the property by her own will. 
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Sale of Trust Property 


In re Emery, New York Surrogate’s Court 


Notwithstanding testator’s provision that certain property on islands 
and the islands themselves should be kept in good condition and main- 
tained for the benefit of primary and secondary life beneficiaries and 
remaindermen, the court ordered the razing of portions of the realty and 
the sale of portions of the personalty in the best interests of the bene- 
ficiaries, since the property is consistently being broken into and van- 
dalized, the extremely high tax rates and excessive maintenance dis- 
bursements absorb a great portion of the trust income, and the trend 
of yield on the investment has been downward. 


Vested Remainder 


Estate of Maurer, Pennsylvania Orphans’ Court, No. 24 


A will provided for the disposition of the remainder of a trust estate 
in the following language: “whatever amount of the said trust fund of 
principal or interest remaining in the hands of the said trustee, unex- 
pended at that time, shall be paid to and I give and bequeath the same 


to be equally divided among my sisters share and share alike, and to their 
and each of their heirs and assigns forever.” 

It was held that this provision created vested remainders in the 
sisters, so that the death of one of-the sisters prior to the death of tes- 
tatrix did not divest her interest and at the time for distribution of 
the trust corpus, the estate or representative of the deceased sister 
became entitled to that sister’s share. 


Investment Trust Shares As Trust Investment 


In re Estate of William D. Rees, Probate Court, No. 56,362, Probate Court for 
Cuyahoga County, Ohio 


A trust company in Ohio which was a trustee under a testamentary 
trust was authorized to sell all or part of the trust property in its abso- 
lute discretion. The will also contained the following provision: “I 
further confer upon said trustee authority to invest proceeds arising 
from the sale of said property in government, state or municipal securi- 
ties, or in such other stocks, mortgage loans or securities as it may 
deem for the best interests of my estate, giving to said trustee absolute 
discretion as to the price, terms, conditions, rate of interest and yield 
in respect to such loans and investments.” 
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Another clause of the will required that every investment by the 
trustee be approved in writing by the testator’s son. One of the in- 
vestments made by the trustee with the required approval of the tes- 
tator’s son was in 250 preferred shares and 902 common shares of a 
management type investment trust. When the trustee filed its ac- 
count this investment was excepted to on these grounds: (a) The 
shares were speculative and thus unsuitable for trust funds; (b) The 
investment was imprudent because the trust already had 71 per cent 
of its holdings in stock; (c) The investment constituted an unlawful 
delegation of the trustee’s investment powers. Although the invest- 
ment trust had been in existence only three years, the court felt that 
its shares were not unduly speculative in view of the prior experi- 
ence of the management and the soundness of the underlying invest- 
ments. As to the contention that the shares were an imprudent in- 
vestment because of the fact that 71 per cent of the trust was then 
invested in stocks, the court pointed out that approximately 80 per 
cent of the testator’s estate at the time of his death consisted of stocks 
and concluded that the trustee was justified in attaching weight to 
the testator’s conduct and attitude in that respect. 

With respect to the alleged unlawful delegation of its investment 
powers by the trustee, the Ohio court said: “The exceptors main- 
tain that the nature of the business of the investment trust and the 
extent of the controlling power by the management over its affairs, 
including the right of such management to buy or sell securities ac- 
cording to their judgment, without consulting stockholders, is an im- 
proper delegation of authority which is in direct violation of the duties 
of a trustee. Because of the lack of judicial determination on the 
subject and the absence of any law on this question in Ohio, the court 
has had to look elsewhere and has been benefited by an article in Vol- 
ume 25 Boston University Law Review, page 12, in which it is stated: 
“When we are speaking of acquiring shares of an investment trust are we 
describing an abandonment of the duties of a trust in any real sense 
or are we describing a discharge of those duties by participation, in the 
company of other men of prudence in the community, in a reputable 
management enterprise, the evidence of which participation consists of a 
readily marketable certificate? If.it is the intention of modern trust 
law to place the trustee as nearly as possible in the position of the 
man of prudence, intelligence and discretion who is making perma- 
nent disposition of his capital, why should not the trustee be extended 
the same privilege which is every day being exercised by the prudent 
man who is his model.’ This court believes that those arguments are 
well founded. In all cases where a trustee is not restricted to statutory 
investments, but has the power to invest in stocks, it is the opinion of 
this court that the investment by a trustee in stock of an investment 
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company or in participating shares issued by an investment trust, does 
not constitute an improper delegation of authority and power by the 
trustee.” 


Legatees’ Right to Interests 


In re Buss, South Dakota Supreme Court, No. 8882 


Persons who were entitled to $7,500 out of testator’s estate by vir- 
tue of the provisions of an antenuptial contract between testator and 
his wife (that the remainder of his estate after life payments to the 
wife be paid to the children of both parties by prior marriages in equal 
shares) and the provisions of testator’s will (that the remainder of 
$7,500 not paid to the wife during her lifetime be paid in equal shares 
to the children of both parties) were legatees under the will, not credi- 
tors or claimants of the estate, and distribution of the estate cannot 
be made without first satisfying the legacy to the children of both 
parties. 


Direction That Trustee, If He Sells Real Estate, Shall Use 
Proceeds in Purchase of Annuities for Beneficiaries 


Feiler v. Feiler, Court of Appeals of Ohio, 118 N. Y. L. J. 807 


Under a testamentary provision in which a testatrix devised several 
pieces of real estate in trust, respectively, for several beneficiaries, and, 
after empowering the trustee to sell any or all of the real estate, directed 
that if he exercised this power he should use the proceeds in purchasing 
annuities from a life insurance company for the beneficiaries, it was 
held that the beneficiaries do not have the right or power to take the 
respective parcels of real estate in lieu of the annuities to be purchased 
from their proceeds, and, by the election to take the real estate, to 
terminate the trust. 

It is settled law in Ohio that if the will in this case had empowered 
the trustees to sell the parcels of real estate and had directed that the 
proceeds of the sale should be delivered to the respective legatees, 
the latter would have had the right to take the land instead of the 
proceeds realized from the sale of the lands. If one of the parcels had 
been sold, and the legatee had received the proceeds of the sale, it is 
conceivable that the legatee might have used the proceeds to repurchase 
the land. It follows that no violence is done to the intention of the 
testatrix to permit the legatee to elect to take the land instead of th 
proceeds of sale. 

"In the instant case, however, the trustee is not directed to deliver 
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the proceeds of the sale to the legatees, but rather is ordered to use 
the proceeds in purchasing annuities in a designated life insurance com- 
pany for the benefit of the legatees. 


National Bank’s Investment in Participations in 
Common Trust Fund 


Ruling of the Board of Governors of the Federal Reserve System, 
12 Federal Register 5865 


A national bank’s investment of corporate funds in participations 
in a common trust fund operated by the bank is prohibited when the 
sole purpose of the creation of the common trust fund is such invest- 
ment of such funds by the corporate settlors in lieu of any other form 
of investment of their funds. The use of the fund for this purpose 
amounts to the operation of the fund as an ordinary investment trust 
and is prohibited. 


Legacies as Charge on Real Estate 


In re Ransom, New York Surrogate’s Court, 118 N. Y. L. J. 652 


Under the common law rule, unless a contrary intent is shown, 
the primary fund for the payment of general legacies is the personal 
estate and, since there was nothing in the will to indicate such con- 
trary intent and no evidence that at the time the will was executed the 
testatrix knew that her personal estate was insufficient, or other cir- 
cumstances, the court refused to make legacies a charge on the real 
estate. 


Vested or Contingent Remainder 


Smith v. Weinkoff, Ohio Court of Appeals, No. 4186 


Although the rule of construction favoring vested remainder will 
not be applied where its application will defeat the intention of the 
testator, nevertheless, in the absence of a clearly expressed intention or 
where the provisions of the will are ambiguous or doubtful, ‘the rule 
that the law favors vested remainders will be applied. Intention to 
postpone the vesting of remainders was not shown when testator pro- 
vided “if my daughter survive my said wife and die without issue, 
then at her death all of my property shall pass to my said brother and 
sisters.” 
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Direction Against Apportionment 


In re John, New York Surrogate’s Court, 118 N. Y. L. J. 841 


A direction that “all legacies and bequests, whether the same are 
made absolute or in trust, shall be free of any legacy, succession or in- 
heritance tax, and that every of such taxes shall be paid out of the 
principal of my estate” was broad enough to include taxes on non-tes- 
tamentary benefits passing to the widow by reason of joint ownership 
of property. 


Construction of Insurance Trust 


Boyd v. American Trust & Banking Co., Tennessee Court of Appeals, No. 1 


Provisions in an insurance trust agreement that said trust and its 
fund “shall supplement and augment a trust established under the will 
of the Trustor” and that “Likewise, the income from the (insurance 
trust) fund shall be used to augment the income from the fund estab- 
lished under the will of the Trustor” were construed to mean that if the 
income from the testamentary trust fund were not sufficient to meet 
the directed payment of six hundred dollars per month to testator’s 
wife therefrom, then the income from the insurance trust fund was to 
be used to provide the difference between the income available under 
the testamentary trust and the six hundred dollars required thereunder; 
the court did not construe the provisions in the insurance trust to mean 
that the beneficiary of income from the testamentary trust was to re- 
ceive that income up to six hundred dollars in addition to income from 
the insurance trust. 


Trust Incorporated Into Will By Reference 


First-Central Trust Co. v. Claflin, Ohio Court of Common Pleas, No. 156,738 


A trust instrument executed June 22, 1925, and reaffirmed as last 
amended on June 27, 1945, was incorporated by reference, with all its 
amendments, into a will executed August 16, 1941, and reaffirmed by 
codicil August 17, 1945, subsequent to the reaffirmation of the trust, 
by virtue of the provision in the will providing that the residue of de- 
cedent’s property, “excepting certain property otherwise disposed of 
under the terms and provisions of a certain trust agreement entered into 
with the First Trust & Savings Bank on June 22, 1925, and amend- 
ments thereto, shall be administered and distributed pursuant to the 
provisions in said trust agreement and amendments thereto relating to 
the disposition of the corpus of my trust estate upon my decease.” 
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Discharge of Trustee 


In re Fifth Avenue Bank of New York, New York Supreme Court, 
118 N. Y. L. J. 759 


A reading of the entire trust agreement showed that “Beneficiary” 
was not used descriptively, but in personam to designate the settlor- 
primary life beneficiary and, therefore, under the provision “The writ- 
ten acceptance of the Beneficiary entitled to income of the correct- 
ness of any account rendered by the trustees shall constitute a final 
and complete discharge to said trustees with respect to the matters 
covered by such account,” the settlor could completely discharge the 
trustees, but secondary life beneficiaries, by reason of becoming en- 
titled to income from the trust, would not possess a similar power. 


Surcharge of Trustee 


Borden’s Estate, Pennsylvania Orphans’ Court, No. 3214 


When the settlor of a trust died, the trustee acting in the dual ca- 
pacity as trustee of his estate and trustee under the trust deed, can- 
celled a $30,000 note of the settlor in the trust and released collateral 
: having a market value of $63,000 in consideration of $40,000. For such 
negligence in the management of the trust estate, he was surcharged the 
difference between the $30,000 the settlor had a right to pay for the re- 
turn of the security at the time of the death of the life tenant and the 
value of the trust as it had depreciated. 


Trust Accounts 


In re Thackeray, New York Surrogate’s Court, 118 N. Y. L. J. 856 


The testator provided that specific amounts should be deposited 
in trust accounts which he had opened in a certain bank, the benefici- 
aries to receive the full accounts when twenty-five years of age, and, 
when the bank refused to accept the deposits on the ground that the 
person who had opened the accounts was dead, the court instructed 
that letters of trusteeship be taken out for receipt of the. amounts 
provided in the will and to demand the amounts on deposit in the 
trust accounts. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Bank Deposits Placed in Trust 


John T. Hagerty Estate v. Commissioner, U. S. Tax Court, 9 T. C. No. 106 


“Inter vivos” bank deposits placed in trust by decedent were held 
“subject to general claims” of creditors within the meaning of Code Sec. 
812 (c), for the purpose of ascertaining the allowance for previously 
taxed property, notwithstanding that actual resort to such funds was 
not required because of the sufficiency of decedent’s estate. 


Alleged Gifts of Securities 


John T. Hegarty Estate v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 8524 


Securities which were the subjects of alleged gifts made by de- 
cedent to his children and which were controlled by decedent even 
after the gifts were made, were held includible in decedent’s taxable 
estate. 

It appears that it was the intention of the decedent, in which his 
sons shared, that the securities be set aside with just sufficient appear- 
ance of a final completed gift to assume that they would ultimately 
become the property of his sons, without the payment of any inherit- 
ance or estate tax, but without the decedent’s parting with his pres- 
ent power to possess, manage and control them, and receive the in- 
come therefrom so long as he lived. 

The fact that the decedent may, in fact have given his sons, after 
the date of the alleged gifts all the income received therefrom, or even 
more, may, and does, establish the fact that he was generous with his 
sons, but it does not serve the purpose of showing any severance of 
his control or dominion over the income-producing property. The 
evidence shows that he made no specific or accurate accounting to his 
sons as to this property, but simply gave them such sums as they 
asked for, usually specifying the use they intended making of the 
money, or such amounts as he wished, from time to time, with the 
result that the sons felt that they had received at least as much money 
as the securities had earned. The important facts, in the court’s view, 
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are the complete control exercised by decedent over the investments 
which constituted the original purported gifts, the fact that none of 
the securities were purchased in the names of the sons or delivered to 
the sons, and the fact that the interest or dividends paid thereon were 
paid directly to decedent and deposited by him in his account. There- 
fore, there were no valid, completed gifts, and the property which was 
the subject of the purported gifts was properly includible in the de- 
cedent’s taxable estate. 


Estate Tax Deducton For Claim Against Estate 


Estate of Walter Thiele v. Commissioner, U. S. Tax Court, 9 T. C. No. 67 


Walter Thiele, the decedent herein, died December 25, 1940. His 
wife Helen Agnes Thiele, died testate on February 26, 1940. Under her 
will she named her husband the sole legatee and executor of her estate. 
Her estate was still in the process of administration at the time of her 
husband’s death. On February 26, 1940, Walter Thiele owed his wife 
$34,766.72, plus interest, for money he had previously borrowed from 
her. This amount, plus interest, was included in the wife’s gross es- 
tate as an account receivable asset of her estate for Federal estate tax 
purposes, and was also included as an asset of her estate in the ac- 
counting filed with the Surrogate in 1942. Thereafter, the Surrogate 
Court approved the account and ordered the administrator of the 
wife’s estate to pay the administrator of the husband’s estate the bal- 
ance of the principal of the wife’s estate including the said account 
and interest due from the husband’s estate. It was held that the Es- 
tate of Walter Thiele is entitled under section 812 (b) (3) of the 
Internal Revenue Code to deduct from the value of its gross estate 
the amount of the said debt, plus interest, as a claim against the estate. 


Insurance Policies Transferred In Trust 


Estate of Wilbur B. Ruthrauff v. Commissioner, U. S. Tax Court, 9 T. C. No. 59 


Decedent created trusts to which he assigned policies of life in- 
surance insuring his own life. At the time, and at decedent’s death, his 
family consisted of a wife and two children. The trust instrument 
provided that his wife should be life beneficiary with remainders to 
his issue. If no such issue survived his wife, or him (if his wife 
predeceased him), then the principal of the trusts was to go 
to those named in his will or to his heirs at law. The assign- 
ments of the insurance policies to the trusts were made for the pur- 
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pose of conserving the insurance protection of his wife and children 
from the vicissitudes of his business life, and for the purpose of pre- 
venting the dissipation of the insurance proceeds during his wife’s life 
if she survived him. It was held that the transfers of policies to trusts 
were not made in contemplation of death. It was further held that 
the proceeds of policies in excess of $40,000 includible in decedent’s 
gross estate pursuant to section 811 (g) of Internal Revenue Code to 
extent taken out by decedent. 


Blocked Securities and Credit Accounts Held in England 


Estate of Ambrose Fry v. Commissioner, U. S. Tax Court, 9 T. C. No. 70 


Among the decedent’s assets were British stocks, credit accounts 
and a bank account. British monetary restrictions prevented the trans- 
mission of the stocks and credit accounts to the United States and they 
could only be converted to United States money at a loss of more than 
50 per cent. The court held that they should be valued in accordance 
with what they would bring in the United States rather than at their 
value in England. At the time of decedent’s death in 1941, however, 
the bank account could be converted into United States money at the 
official rate of exchange. Consequently, the bank account was included 
in the estate at its full value. 


Estate Tax Where Appointees Same As If Power 
of Appointment Not Exercised 


Guaranty Trust Co. of N. Y. v. Collector of Internal Revenue, U. S. District 
Court, N. Y., Civil 39-406 


Decedent, who died in 1943, was named as the life beneficiary of a 
trust with a general power to appoint the remainder by will. She 
exercised the power in favor of the same beneficiaries as would have 
taken in default of exercise. Although the beneficiaries renounced ynder 
the will and elected to take under the terms of the trust, it is held that 
decedent actually exercised the power and the beneficiaries took under 
the will to cause the property subject to the power to be taxable for 
estate tax purposes. 

A careful reading of the will leads to the conclusion that the dece- 
dent did exercise her power of appointment when she made the trust 
funds a part of her residuary estate. That such was her intent and pur- 
pose appears clearly. After defining what was to constitute her residuary 
estate, the decedent made certain charitable bequests and then provided 
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that the balance of her estate should go to her surviving brothers and 
to the issue of such of them as were deceased. The fact that ‘these 
devisees may have received the same amounts, whether under the will 
or under the trust, seems of no moment. Decedent exercised 
her power, and the beneficiaries inherited under the will. Their re- 
nouncements of their legacies can not defeat the tax assessment. 


Leasehold Interests in British East Africa 


Estate of Margaret T. C. De Perigny v. Commissioner, U. S. Tax Court, 
9 T. C. No. 107 


The value of 99-year leasehold interests (exchangeable for 999- 
year interests) in land situated in Kenya Colony, British East Africa, 
was held excludable from decedent’s gross estate for Federal estate 


tax purposes, as “real property situated outside of the United States,” 
under Code Sec. 811. 


Partial Exercise of Power of Appointment 


Estate of Mabel Wooster v. Commissioner, U. S. Tax Court, 9 T. C. No. 100 


Decedent’s father in 1916 created a trust for her and two of her 
sisters, providing general powers of appointment over both income and 
corpus. The trust provided that in case a sister died without exercis- 
ing the power and without surviving issue, the survivor or survivors 
took the powers. One sister died without surviving issue and without 
exercising the power, whereupon decedent and her sister Ruth were 
owners of a half interest each in the powers. Decedent by will provided 
that, in case her sister Ruth should survive ther, one-half of decedent’s 
share of trust principal and income should go to another sister, Clara 
(or her issue), and that (if Ruth survived the decedent) the will should 
not operate as exercise of powers with respect to the part not appointed 
to Clara or her issue; also that, in case Ruth did not survive the de- 
cedent, Clara (or her issue) should take all trust principal over which 
decedent had power. Decedent died March 26, 1943. Ruth and Clara 
survived the decedent. 

It was held that decedent exercised the power as to only the part 
of the property appointed to Clara, the amendments by section 403, 
Revenue Act of 1942, do not apply to the remainder, and only the 
value of the property appointed to. Clara should be included in her 
gross estate, under section 811 (f) Internal Revenue Code, as amended 
by section 403 of the Revenue Act of 1942. 
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Distribution from Trust 


Estate of Carrie A. Kolb v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 11485 


A trust, of which taxpayer estate’s decedent was the life tenant, 
sold certain realty at a loss, and credited the amount of 1943 taxes 
charged to the purchaser to its income account. This amount was paid 
to decedent in 1943. The court held, contrary to taxpayer’s conten- 
tion, that since no capital gain was, in fact, realized by either the trust 
or by decedent, nothing could be taxed as a capital gain, and the dis- 
tribution must be taxed as ordinary income. 


Gift Tax—Cessation of Donor’s Control 


G. C. Herrmann v. Commissioner, U. S. Tax Court, 9 T. C. No. 137 


Petitioner and his wife decided to execute gifts in trust of an un- 
divided community interest in an oil and gas lease for the benefit of 
their children. In the fall of 1942 they discussed the terms of the trusts 
with their eldest daughter who orally accepted the trusteeship just before 
leaving the state. In December 1942 petitioner and his wife executed 
the trust instruments and assignments of interest and delivered them 
to their attorney who mailed the assignments for recordation. The 
trustee returned in August 1943 and signed the trust instruments. It 
was held that petitioner’s gifts in trust were completed in 1942 rather 
than 1943. 


Power to Invade Corpus for Trust Beneficiaries 


John A. Lucey Estate v. Commissioner, U. S. Tax Court, T. C. Memo, 
Docket No. 12161 


Decedent created an irrevocable trust in 1943, naming himself as 
one of the co-trustees. The trustees were to pay the income of the 
trust to the decedent’s wife for life and thereafter in equal shares 
to the decedent’s children, all of whom were adults at the time. 
The income payable to a child was to be paid to his issue in case he 
died while the trust continued. The trust was to terminate upon the 
death of the last surviving child at which time the corpus was to be 
distributed among the grandchildren per capita. The decedent was 
survived by his wife, four adult children, and twelve grandchildren, 
all of whom were living at the time he created the trust, and also by 
two great grandchildren who were born after the creation of the trust. 
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The trustees were authorized to invade corpus in the event of accident, 
illness, or other emergency of any of the beneficiaries, any amounts with- 
drawn to be charged against the share of the affected beneficiary. The 
trust could also be invaded to the full extent of a beneficiary’s share 
in the event of mental or physical incapacity. The transfer was held 
not taxable as a transfer with a power to alter, amend, or revoke, or 
to change enjoyment. 


Transfers Not In Contemplation of Death 


Jane T. Baker v. Commissioner, U. S. Tax Court, T. C. Memo, 
Docket No. 11928 


Transfers to relieve decedent of a self-imposed obligation of periodic 
contributions for the education of her grandchildren, to save income 
taxes, to save on gift taxes because of a prospective increase in rates, 
and to relieve her of responsibility of maintaining property for a charita- 
ble use, were not in contemplation of death. This result was reached, 
although she was 75 years of age at the time the transfers were made 
and executed her will at the same time that she made the transfers. 


Power to Change Enjoyment 


P. H. Theopold, Executor v. United States of America, U. S. Circuit Court of 
Appeals, First Circuit, No. 4263 


In 1915, decedent transferred property in trust, providing that the 
income should be accumulated until each of his children would reach 
the age of 21 years, after which they were to receive proportionate 
shares of income for life. A proportionate share in the remainder was 
payable to the executor of the estate of each child dying after coming 
of age. Decedent also reserved “the power from time to time by an 
instrument in writing signed by me to amend this trust instrument 
so that it will more clearly express my actual intentions if I shall con- 
sider such amendment advisable, as to which I shall be the sole judge.” 
Subsequent amendments purportedly made by decedent under the 
reserved power provided for disposition of the accumulated income 
and for powers of appointment in the children. 

It is held that, if decedent’s reserved power amounted to a power to 
amend at all, it did not amount to any more than a power to make 
only “slight” or “trivial” changes in the trust instrument. The amend- 
ments actually made by decedent are considered to have been of a 
clarifying nature only, as far as the disposition of accumulated income 
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is concerned, and to have related to form rather than substance, as 
far as the provision for powers of appointment is concerned. Therefore, 
the transfer is not taxable as one subject to the reservation of a power 
to alter, amend, or revoke. Reversing judgment of the District Court 
of the United States for the District of Massachusetts. 


Small Gifts Before Death Not Made In Contemplation of Death 


Estate of I. Fred Lohman v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No. 9487 


Gifts of $2,500 each, made three days before death, by decedent 
to his wife and son for their faithful attendance on him during illness 
were not gifts made in contemplation of death, on the ground that 
such gifts were insignificant when compared with decedent’s entire 
estate which was valued at more than $1,000,000. 

The recognition by gifts of services and companionship is a motive 
associated with life rather than with death. Estate of Henry Monroe 
Springer, 45 B. T. A. 561; Martha J. Bishop, Executrix, 14 B. T. A. 130. 
From a consideration of all the evidence, such motive was the dominant 
or impelling motive of decedent in making the two gifts of $2,500 each. 
Hence, such gfts were not transfers in contemplation of death within the 
meaning of section 811 (c). 


Transfer Discharging Divorce Judgment Not 
Subject to Gift Tax 


Commissioner v. Edmund C. Converse, U. S. Circuit Court of Appeals, 
Second Circuit, 118 N. Y. L. J. 845 


A payment made by a divorced husband to his former wife to satisfy 
a judgment entered in a suit in which the wife obtained an absolute 
divorce is not taxable as a gift. The payment was a payment of a 
liquidated debt created by the judgment, and the discharge thereby of 
the obligation to pay that debt was an adequate and full consideration 
in money or money’s worth for the transfer. 

Where, as here, there was the discharge of a money judgment which, 
had it remained unpaid until it became a debt against the respondent’s 
estate, would have been allowed as a deductible claim in computing an 
estate ‘tax, the transfer which discharged that debt during the respon- 
dent’s life is not taxable as a gift. On the contrary it was the payment of a 
liquidated debt created by the judgment and the discharge thereby of 
the respondent’s obligation to pay that debt was an adequate and full 
consideration in money or money’s worth for the transfer. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


DDRESSING the annual 

meeting of the American Eco- 
nomic Association, Charles O. 
Hardy, chief economist of the 
Senate-House Economic Commit- 
tee, stated that anti-inflation poli- 
cies will be unsuccessful unless 
support of the Government bond 
market is withdrawn. 

In a period of inflation, declared 
Dr. Hardy, the Federal Reserve 
and the Treasury might be nor- 
mally expected ‘to take opposite 
positions on banking policy. After 
all, the Federal Reserve should 
be concerned with curbing infla- 
tionary credit expansion. Today, 
however, it has subordinated its 
usual role as an instrument for 
curbing inflation to the Treasury’s 
interest in “cheap money.” Rea- 
son for the lack of disagreement 
on the main issues of control has 
stemmed from the Federal Re- 
serve’s acceptance of the “cheap 
money” objective. 

According to Dr. Hardy, the re- 
tirement of commercial bank held 
Government debt through the use 
of budgetary surpluses is not an 
effective means of reducing in- 
flationary pressures. He _  con- 
tended that the only real defla- 
tionary method of debt retirement 
would involve a retirement of the 
debt held by the Federal Reserve 
system, rather than by the com- 
mercial banks. 

As against this point of view, 
the testimony of Allan Sproul, 
president of the Federal Reserve 


Bank of New York, before the 
Senate Banking & Currency Com- 
mittee stands in sharp contrast. It 
was Mr. Sproul’s opinion that 
those who recommended “selling 
Government securities out of Sys- 
tem account, without regard to the 
effect on the price and yield of such 
securities, were talking in terms of 
a vanished era.” If such a policy 
were pursued, he remarked, there 
would be fiscal and financial dis- 
order and the results in terms of 
reduced production and employ- 
ment would be most severe. 


Government Bond Market 


Decision of monetary authorities 
to allow the yield on long-term 
Governments to approach the 232 
per cent level has created the sus- 
picion among some investors that 
further declines in U. S. Treasury 
isues may occur. Such fears, how- 
ever, do not at present appear to 
be well-founded. 

Testimony of Marriner S. Eccles 
of the Board of Governors of the 
Federal Reserve System attests to 
the determination of Federal Re- 
serve authorities to protect the 
216 per cent rate. When Mr. 
Eccles appeared before a joint 
Congressional committee some 
months ago, he made the following 
statement: “Under present and 
prospective conditions, it is not 


only desirable but essential, in the 


opinion of the Treasury and of the 
Reserve System, that the estab- 
lished 2% per cent rate on long- 
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term marketable Government se- 
curities be maintained.” 

Governor Eccles enumerated the 
following important reasons as 
supporting this policy: 

1—Interest burden of carrying 
the national debt will rise if future 
issues bear higher rates. Secretary 
of the Treasury Snyder is authority 
for the statement that every in- 
crease of 4% of 1 per cent in the 
average interest rate paid on the 
public debt will mean an increase 
of $1% billion in interest cost to 
the Treasury. 

2—Refunding of maturing issues 
would otherwise be “entirely at the 
mercy of uncontrolled factors in 
the market, if, indeed, conditions 
did not become so confused and 
chaotic as to demoralize com- 


pletely any refunding operations.” - 


3—If support is withdrawn, fear 
that Treasury issues might go 
lower could impel many investors 
to liquidate their holdings, even 
though they might have no present 
intention of selling their bonds. 

4—If Treasury marketable is- 
sues decline below par, holders of 
savings bonds may do large scale 
“switching.” 

5—If the Reserve banks de- 
sired to offset an inflow of gold 
through the sale of Government 
securities, such a program would 
not be feasible if the market were 
demoralized by large scale liquida- 
tion from other sources. 

6—Heavy selling of Government 
securities would provide the sell- 
ers with free purchasing power, 
and this development could have 
an inflationary effect. 

In connection with the general 
problem of inflation, Mr. Eccles 
declared that the disadvantages of 
‘removing the support from the 


Government bond market would 
outweigh any gain to the anti-in- 
flation program accruing from such 
withdrawal of support. 


Insurance Company 
Investments 


Life insurance companies placed 
an estimated $2.5 billion in the 
purchase of real estate mortgages 
during 1947, according to the In- 
stitute of Life Insurance. Total 
mortgage holdings of the life com- 
panies rose by nearly $1.5 billion 
to $8.5 billion. This represents the 
greatest volume of mortgage 
financing ever extended by the 
life insurance business. 

Over $500 million of the 1947 
financing by life companies was in 
Veterans Administration mort- 
gages for veterans’ housing under 
the G.I. Bill of Rights. In addi- 
tion, life companies provided the 
mortgage financing for many other 
veterans’ homes, under both the 
F.H.A. plan and individual mort- 
gages under direct contract. Total 
holdings of VA home mortgages by 
the life companies at the close of 
°47 were $800 million. 

F.H.A. mortgages held increased 
during the year to about $1.4 bil- 
lion while farm mortgages in- 
creased to about $850 million. Ur- 
ban mortgages other than F.H.A. 
and VA veteran mortgages totaled 
an estimated $5.45 billion, up 
nearly $600 million in the year. 

It may be noted that, for the 
first time in many years, real estate 
holdings of life companies in- 
creased. This was largely due to 
the extensive development of a 
new type of investment—non- 
housing city real estate held as an 
investment; such investment was 
made possible by recent legislative 
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changes. During 1947, more than 
$100 milion of such real estate was 
purchased by the life companies, 
bringing total holdings to more 
than $175 million. Total real es- 
tate holdings of all types at the 
year end were estimated at roughly 
$825 million, or nearly $100 million 
more than the previous year. 
Holdings of foreclosed real estate 
were lower, being little more than 
$100 million. Such holdings were 
reduced $70 million during 1947. 


FHA Mortgages 

The Passbook, published by the 
Savings Bank Trust Company of 
New York, points out that the 
recent softening of bond prices 
which has increased the yields of 
high-grade bonds, has also had 
repercussions on FHA mortgages. 
The tabulation below, reproduced 
from The Passbook, gives some im- 
pression of developments in the 
New York—New Jersey—Pennsyl- 
vania area, where savings banks 
are permitted to lend on FHA 
mortgages. 


January, 1947 
2.57 per cent 
8.14 to 3.39 per cent * 
Based on premiums of 3 to 5 


Moody's AAA bonds 
FHA 608’s 


points. 


Bulk of business done at the 
higher premiums. 

Delivery of mortgages ac- 
cepted up to 18 months 
from date of commitment. 


* 4 per cent contract rate; 0.25 per cent for servicing. 


assured. 


States The Pasbook, “It is evi- 
dent that not only are yields 
higher today on FHA 608’s but 
the terms are more favorable to 
the lender. Earlier this year 
premiums were usually paid in full 
at the closing whereas today it is 
frequently possible to spread the 
payment of the premium over a 
period of years. A few institutions 


require that they be permitted to 
make ‘the construction loan as a 
condition to their taking the 
permanent mortgage.” 


Savings Bank Life Insurance 


Legislation has been introduced 
to permit Savings Banks in New 
York State to sell life insurance 
policies in amounts up to $5,000. 
The present maximum is $3,000 per 
individual and an effort to raise the 
limit last year failed to obtain 
legislative approval. This was the 
result of strong insurance company 
opposition. 

Now, however, the insurance 
companies and savings banks have 
reconciled their differences, and the 
current measure has the blessing 
of the New York State Insurance 
Department. Opponents of the 
1947 legislation, it will be recalled, 
objected on the ground that sav- 
ings banks were not subject to 
regulations controlling insurance 
company operations, and therefore 
should not be permitted to sell 
larger policies. 

YIELDS 
December, 1947 
2.85 per cent 
3.26 to 3.46 per cent * 
Based on premiums of 2% to 

4 points. 
Bulk of 

medium 

miums, 
Some institutions are buying 


only for delivery within 90 
days. 


business done at 
and lower pre- 


Ten year amortization of premium 


A statement issued by repre- 
sentatives of the savings banks 
and insurance companies, approv- 
ing the current bill, declares that 
“The life insurance companies 
have made it clear, as _ respects 
savings banks life insurance which 
has been established in New York 
for nearly 10 years, that they are 
not opposed to the increase in 
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...... Continental Building 
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limits under the New York law, 
provided savings bank life in- 
surance is subjected as far as pos- 
sible to the same laws and regula- 
tions that apply to the life in- 
surance companies.” 

Present legislation would elimi- 
nate a clause requiring banks to 
reinsure, or transfer the liability 
for, the amount of insurance ex- 
ceeding $1,000. Also, it would re- 
quire the certification of bank and 
insurance company employes, 
other than agents already licensed, 
who sell insurance. 

Savings banks in New York 
have sold a total of $114 million in 
life insurance. The insurance 
companies, on the other hand, have 
more than $25 billion of insurance 
in force in New York State. 


Production, Spending and Prices 

Preliminary estimates, states the 
Department of Commerce, indicate 
that personal income in 1947 
climbed to $197 billion, or 11 per 
cent more than in 1946. Also, 
consumer demand for goods and 
services was so insistent that con- 
sumers spent a larger portion of 
their income in 1947 than in 1946. 


Consumer outlays for goods and 
services in 1947 are estimated at 
being up 14 per cent from the 1946 
figure of $144 billion, with rising 
retail prices helping to inflate the 
total. Personal savings, which 
were some $15 billion in 1946, were 
down to $11 billion in 1947; the 
latter was equivalent to 6 per cent 
of disposable income for the year. 


Net results, of course, was that 
there were insufficient goods to sat- 
isfy demand or prevent impor- 
tant price rises—despite the pro- 
duction increases attained during 
the year. Wholesale prices, the 
Department noted, were about 25 
per cent higher than in 1946. In- 
dustrial prices were up almost a 
fourth, farm prices rose by over 
a fifth, and food prices increased 
about 30 per cent. In this con- 
nection, it may be observed, farm 
and food prices were much higher 
in relation to prewar prices than 
were industrial prices. 


At the close of the year, the 
wholesale price level was only 
slightly below the World War I 
inflation peak of May, 1920; it was 
more than double the 1939 
average. The consumer price in- 
dex and the index of prices re- 
ceived by farmers exceeded the 
1920 peaks. 





BANKING INFORMATION 


ADVERTISING 
Article 
HOW TO SPLIT YOUR ADVERTISING 
DOLLAR. By Belle S. Hamilton. 
Banking. November, 1947. P. 25. Based 
on interviews with a score of bankers at 
recent Financial Advertisers Convention 


as to how advertising appropriation 
should be spent. 


AGRICULTURAL CREDIT 
Articles 
THE BALANCE SHEET OF AGRI- 
CULTURE, 1947. Federal Reserve 
Bulletin. November, 1947. P. 1357. 
BALANCED FARMING BUILDS BANK 
BALANCES. By J. W. Burch. Banking. 
December, 1947. P. 54. “Balanced 
farming is the soundest system that the 
farmer and his wife, with available in- 
formation and technical help, can set 
up for the farm and home.” 
COMMERCIAL BANK LOANS TO 
FARMERS. By Tynan Smith and 
Phillip T. Allen. Federal Reserve Bulle- 
tin. October, 1947. P. 1216. “At the 
middle of 1947, insured commercial 
banks had nearly 2,500,000 individual 
loans outstanding to farmers, aggregat- 
ing in amount about 2.2 billion dollars.” 
SHOULD BANKERS ADVISE YOUNG 
MEN TO BUY FARMS? By Murray 
G. Via. Banking. December, 1947. 
P. 56. Bankers have a great responsi- 
bility’ in giving sound advice to young 
men who wish to buy farms. Factors to 
be considered. 


BANK ARCHITECTURE 
Articles 
BANK OF TOMORROW. By John J. 
McCann. Banking. November, 1947. 
P. 70. An account of a recent clinic on 


banking quarters and the need for func- 
tional planning. 


BANK AUDITING 
Article 
INTERNAL CONTROLS AND PERI- 
ODIC AUDITS OF NON-CASH COL- 
LECTIONS. B. C. E. Sandy. National 
Auditgram. November, 1947. P. 18. A 


sound and adequate system of internal 
controls and audits is important for all 
banks regardless of size. 


BANK COSTS 
Articles 

SEVERAL DOZEN WAYS TO WATCH 
COSTS. Banking. December, 1947. 
P. 37. Suggestions from several banks 
on how to watch costs and prevent un- 
necessary expense. - 

TIME TO KEEP AN EYE ON COSTS. 
Banking. November, 1947. P. 34. Some 
cost-saving operation procedures eliminat- 
ing waste and duplication as used by 
the Dime Savings Bank of Brooklyn. 


BANK CREDIT 
Article 

REPORT PRESENTATIONS FOR 
CREDIT PURPOSES. By. Edward F. 
Gee. Bulletin of the Robert Morris 
Associates. November, 1947. P. 218. A 
discussion of what the bank credit man 
requires in a report from a_ business 
seeking credit accommodation. 


BANK EARNINGS 
Articles 

CHANGING WEATHER FOR BANK 
EARNINGS. By James W. Wooster, Jr. 
Banking. December, 1947. P. 33. “For 
the banking system as a whole, some- 
what higher dollar earnings appear likely 
in the coming months due almost entirely 
to higher loan volume at higher rates.” 

EARNING POWER OF BANKS. By 
Joseph Stagg Lawrence. Mid-Western 
Banker. November, 1947. P. 14. “So 
far as the money rate is a factor, the 
possibilities for increase are severely 
limited.” 

MEMBER BANK EARNINGS, FIRST 
HALF OF 1947. Federal Reserve Bulle- 
tin. November, 1947. P. 1353. 


BANK FOR 
INTERNATIONAL SETTLEMENTS 
Article 
ANNUAL REPORT OF THE BANK 


FOR INTERNATIONAL SETTLE- 
MENTS. Federal Reserve Bulletin. 
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October, 1947. P. 1228. Selections from 
the annual report for the year ending 
March 31, 1947. 


BANK MANAGEMENT 
Article 

BANK MANAGEMENT IN A CHANG- 
ING ECONOMY. By R. D. Mathias. 
Mid-Western Banker. November, 1947. 
P. 18. Puts particular stress on per- 
sonnel problems, real estate loans and 
consumer credit. 


Book 


PRESENT DAY BANKING. 1947-1948. 
New York: American Bankers Associ- 
tion, 12 East S6th Street. 1947. P. 442. 
$5. As Harold Stonier, executive man- 
ager of the A. B. A. says in a foreword, 
the purpose of this book is to “provide 
a brief, clearly etched picture of con- 
temporary American banking in a form 
that can be readily put to use.” While 
the subject matter largely covers the 
work and interest of the A. B. A. it 
contains a wealth of factual information 
about finance and business conditions, 
and developments during 1947. It will 
provide an authoritative source of in- 
formation in years to come for those 
who wish to be informed about condi- 
tions existing in the immediate post 
World War II period. 


BANK OPERATIONS 
Article 
PROCESS CHARTS SAVE STEPS. By 
R. P. Johnson. Banking. November, 


1947. P. 30. Shows how operations can 
be simplified by charting and study. 


CHECKS 
Articles 

RAILWAYS COOPERATE WITH AB.A. 
ON CHECK STANDARDIZATION. 
By Melvin C. Miller. Banking. No- 
vember, 1947. P. 63. Tells how the 
Treasury Division of the Association of 
American Railroads is cooperating with 
the A.B.A. in eliminating “headache 
checks.” 

THIS BANK IS TRYING TO IMPROVE 
CUSTOMER’S CHECKS. By W. R. 
Marshall and Laurence K. Arthur. Tells 
what one bank is doing to try to im- 
prove the form of their customer checks. 
oy Monthly. September, 1947. 

. 432. 


CONSUMER CREDIT 
Articles 
BANK TESTS TIME-SALES MARKET. 
By D. Z. Albright. Banking. December, 
1947. P. 48. A comprehensive survey of 


the market for time-sales financing by 
banks in the Los Angeles area. 

FINANCIAL POSITION AND BUYING 
PLANS OF CONSUMERS. Federal 
Reserve Bulletin. October, 1947 P. 1212. 
Summarizes the results of the Federal 
Reserve Board’s interim survey of 
Consumer Finances based on _inter- 
views taken during the last two weeks 
of July, 1947. 


OUTLOOK IN USED CARS. By Tim J. 
Gallivan. Banking. December, 1947. 
P. 50. A survey of the used car market. 

WHICH WAY, CONSUMER CREDIT? 
By Thomas C. Boushall. Mid-Continent 
Banker. November, 1947. P. 17. Points 
to a constantly rising national income, 
with a resultant rise in consumer credit, 
but warns against abuses which may 
lead to an early return of controls. 


Booklet 


SMALL LOAN LAWS OF THE UNITED 
STATES. Jaffrey, N. H. Pollak Founda- 
tion. 1947. P. 32. 10c. This is the 
seventh edition of this useful publica- 
tion giving a summary of: the small loan 
laws of the various states. It also con- 
tains a section of “Recent Trends in 
Consumer Credit.” 


CORRESPONDENT BANKING 
Booklet 


YOUR CORRESPONDENT BANK. 
Chicago: Harris Trust & Savings Bank, 
115 West Monroe Street. An interesting 
booklet outlining briefly the services 
most frequently . used by the corre- . 
spondents of the Harris Trust & Savings 
Bank. Included are portfolio counsel, 
safekeeping, tax problems of banks, ex- 
cess loans, credit information and coun- 
sel, auditing procedure, cost and opera- 
tion surveys, wire transfer, foreign serv- 
ices, clearings and transit, special collec- 
tions, and procurement of tickets and 
reservations. 


CREDIT CONTROL 
Articles 
HOW EFFECTIVE ARE CONSUMER 
CREDIT CONTROLS? By A. Anton 
Friedrich. Banking. December, 1947. 
P. 46. “Private judgment, within the 
limits of law, is what must be depended 
on in the final analysis. Freedom of 
action in this field of business has cer- 
tainly shown that it can be consistent 
with responsible self-restraint.” 4 
INFLATION AND CREDIT CONTROL. 
By Joseph M. Dodge. Banking. De- 
cember, 1947. P. 48. The president of 
the A. B. A. favors “self-control” rather 
than Government control. Much de- 
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pends upon how well the banks conduct 
themselves in the present inflationary 
situation. 


GOLD 
Articles 

GOLD AHEAD? Banking. November, 
1947. P. 41. Two economists give their 
views on whether there is a trend back 
to the gold standard and whether such 
a return is desirable as a means of fa- 
cilitating world recovery. 

THOUGHTS ON THE TOMB AT FT. 
KNOX. By Paul Einzig. Banking. 
December, 1947. P. 35. “The ‘unspend- 
able’ gold hoard at Fort Knox may be 
considered as a safe investment, even if 
it bears no dividend. The future of gold 
as a monetary metal may be regarded 
as assured.” 


INDUSTRIAL BANKS 
Booklet 


RADICAL CHANGES IN INDUSTRIAL 
BANKS. By Ernest A. Dauer. Re- 
printed from Autumn, 1947, issue of 
Harvard Business Review, Gallatin 
House, Soldiers Field, Boston 63, Mass. 
“Before the war the so-called industrial 
banks, which were originally developed 
under the name ‘Morris Plan,’ existed as 
a separate and distinguishable form of 
credit agency. Their primary function 
was to lend money, generally in small 
amounts, ‘to persons employed in in- 
dustry,’ on the security of the bor- 
rower’s income and usually on the en- 
dorsement of one or more co-signers— 
loans commonly described as being based 
upon ‘character and earning power.’ 
Today, however, their balance sheets are 
very similar to those of the general 
run of commercial banks. There have 
been amazing changes in their activi- 
ties.” This article describes the changes 
which have taken place. 


INFLATION 
Article 

BANKING DEVELOPMENTS AND 
MONETARY EXPANSION. Federal 
Reserve Bulletin. November, 1947. 
P. 1341. “The continuing upward spiral 
of prices, profits and wages and other 
costs since the war have been largely 
self-generating, but has been augmented 
by the expansion of bank credit to busi- 
nesses, real estate owners, and con- 
sumers.” 


MONEY AND BANKING 
Article 


POSTWAR BANK CREDIT PROB- 
LEMS. By Marriner S. Eccles. Federal 


Reserve Bulletin. October, 1947. P. 1207. 
“We cannot expand domestic credit, both 
public and private, for the purpose of 
having all we want and assist Europe 
and avoid inflation.” 


MORTGAGES 
Article 


THE MORTGAGE BUSINESS EXAM- 
INES ITS FUTURE. Banking. Novem- 
ber 1947. P. 64. An account of the re- 

‘ cent convention of the Mortgage Bankers 
Association. 


NATIONAL DEBT 


Booklet 

OUR NATIONAL DEBT AND THE 
BUDGET. New York: Committee on 
Public Debt Policy, 26 Liberty Street. 
1947. P. 20. 25c. This is the fourth 
of a series of studies dealing with vari- 
ous phases of the national debt. The 
purpose is to bring about a better public 
understanding of the difficult problems 
of the debt and to formulate a sound 
plan for its management. 


PERSONNEL 


Articles 


BANK STRIKE TACTICS. Some ob- 
servations based on the recent picketing 
‘in the strike against the Brooklyn (N. Y.) 
Trust Company. Trust and Estates. 
September 1947. P. 190. 


SIX BANKING DAYS FOR CUS- 
TOMERS BUT ONLY FIVE FOR 
EMPLOYEES — AND NO MORE 
HELP IS NEEDED. By Louis A. 
Bowman. Tells how one bank is able 
to work on a six-day week schedule 
allowing each employee a five-day week. 
Bankers Monthly. September 1947. 
P. 440. 


SOME THINGS EVERY EMPLOYEE 
WANTS. By Helen R. Feil. Banking. 
November, 1947. P. 134. A list of the 
basic needs of every employee that make 
for satisfaction in any job. 


PUBLIC FINANCE 


Books 


ECONOMICS OF PUBLIC FINANCE. 
By Edward D. Allen and O. H. Brown- 
lee. New York: Prentice-Hall. 1947. 
P. 535. %5.85. This is a new social- 
minded approach to the study of public 
finance. The authors emphasize how 
public finance can be directed toward 
maintaining full employment, improving 
the use of labor and capital resources 
and improving distribution of income. 
Currently important problems are ana- 
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lyzed and main ideas from current 
literature are evaluated. 


PUBLIC RELATIONS 
Booklet 

PUBLIC RELATIONS IS MANAGE- 
MENT’S JOB. By Swayne P. Good- 
enough vice-president Lincoln Rochester 
Trust Company Rochester N. Y. 1947. 
P. 19. Chicago: Financial Advertisers 
Association, 231 South La Salle Street. 
Reprint of an address on public rela- 
tions before the Pennsylvania Bankers 
Association. 


RADIO ADVERTISING 
Article 

97 BANKS USE CO-OP RADIO PRO- 
GRAMS. By John B. Mack, Jr. Banking. 
December 1947. P. 40. “The network 
cooperative program, widely known in 
radio as the ‘co-op show’ may well be 
an idea with a big future in the broad- 
casting activities of banks.” 


SERVICE CHARGES 

Article 
WE’VE USED A SIMPLE SCHEDULE 
FOR SERVICE CHARGES’ FOR 
TWELVE YEARS. By Jesse E. Spiel- 
man. Describes a simple schedule that 
a Wyoming bank has been using for 
many years. Bankers Monthly. Sep- 

tember 1947. P. 429. 


SMALL LOANS 
Article 
LOW COST LOANS TO STUDENTS. 
Banking. November 1947. P. 79. Tells 


how a Texas bank sponsors a loan plan 
to help boys through college. 


STOCKHOLDERS 


Article 
BANK STOCKHOLDERS TAKE A 
TOUR. Banking operations explained to 
owners in evening sessions. Trusts and 
Estates. September 1947. Pa. 188. 


STOP PAYMENTS 


Article 
WE CHARGE FIFTY CENTS PER 
MONTH FOR STOP PAYMENTS. 
Tells how one bank handles the stop 
payment problem. Bankers Monthly. 
September 1947. P. 438. 


TRUST DEPARTMENT 
Articles 


HANDLING SMALL ESTATES. By L. H. 
Roseberry. Trusts and Estates. Novem- 
ber 1947. P. 408. Streamlining legal 
requirements and administrative pro- 
cedures. 

OPERATING A TRUST TICKLER. By 
George C. Robinson. Describes the op- 
eration of a tickler file in an average 
trust department. Trusts and Estates. 
September 1947. P. 238. 

TAXES AFFECTING TRUSTS AND 
ESTATES. By W. C. Hopkins. Trusts 
and Estates. November 1947. P. 420. 

TRUST COSTS AND CHARGES. By 
Mark W. Lowell. Trust and Estates. 
November 1947. P. 447. 
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ANNOUNCING 


TRUST ADMINISTRATION 
AND TAXATION 


By WALTER L. NOSSAMAN 


Former Trust Counsel of Security-First National Pank of Los Angeles, 
Contributing Editor of TRUSTS AND ESTATES 


A Condensed Work— 


Based on many years of actual practice, exclusively 
in the fields of trust law and taxation. 


Divided into 660 separate discussions, each one de- 
signed as a practical, working brief, pointed to the day-to-day 
problems in the creation and administration of trusts. 


Including for practicality, subjects not usually found 
in works on trusts: Perpetuities, Restraints on Alienation, 
Accumulations, Property Law, Powers of Appointment, 
Future Interests, Virtual Representation, etc., insofar as they 
apply to trusts. 


Including a large section of TRUST FORMS, inter- 
spersed with variant clauses so that hundreds of separate 
conditions can be covered. Suggestions on use of the clauses 
are also interspersed. 


EQUIPPED WITH COVER POCKETS FOR SUPPLEMENTS 


2 Volumes—Price $20 


THE BANKING Send NOSSAMAN, TRUST ADMINIS- 
LAW JOURNAL TRATION AND TAXATION, 2 Volumes, 
465 MAIN ST., Price $20.—two week FREE APPROVAL. 


CAMBRIDGE, 
MASS. 
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Match up the people and the horn 


Tue rirst Two, of course, are very 
easy. 

The sea captain (1) goes with Cape 
Horn (2); and the musician (2), with 
the French horn (8). 


That leaves the Average American 
(3) matched up with the Horn of 
Plenty (1). 

As such an American, you’d like 
that to be true, wouldn’t you? 

lt can be—and will be—for millions 
of Americans who, today, are putting 
money regularly into U. S. Savings 
Bonds. 


In ten years, as the Bonds mature, 


(It may mean money to you!) 


these millions will find that they have 
truly created a Horn of Plenty for 
themselves! For they’ll get back $4.00 
for every $3.00 they’re putting in 
today! 


There are now two easy, automatic 
ways to buy U. S. Savings Bonds reg- 
ularly. The Payroll Savings Plan for 
men and women on payrolls; the 
Bond-A-Month Plan for those not on 
payrolls but who have a bank check- 
ing account. 


Let U. S. Savings Bonds fill up your 
personal Horn of Plenty ... for the 
years to come! 


Automatic saving is sure saving... 
U.S. Savings Bonds 


Contributed by this magazine in co-operation 
with the Magazine Publishers of America as a public service. 


THE BANKING LAW JOURNAL 





